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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


From certified transcripts in our possession. 


AGENT. 


§ 81. Fre.—Knowledge of—Collusion and Fraud— Application. 
—It was claimed, on trial, that the building insured was repre- 
sented in the application as a boarding-house, when it was in 
fact a public hotel ; that the insured knew the agent was prohib- 
ited by the company from receiving applications to insure such 
buildings, and that there was collusion and fraud between the 
agent and the insured in making the application. Held, that if 
the things claimed were true, “then the knowledge of the facts 
by the agent could not affect the company, unless known to and 
assented to by them. The knowledge of the agent, in such a 
case, would not be considered the knowledge of the company, 
because if so engaged in defrauding his principal, he would not 
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be presumed to have communicated the information to appel- 
lants.” 


The Rockford Ins. Co. vs. Nelson.* 
Rep’d Jour’l p. 341. 


APPLICATION. 


§ 82. Lire.—Answers in—Warranty.—In the application, 
which was referred to in the policy, and made part of the policy, 
the assured covenanted that “the preceding answers given to 
the annexed questions, and the accompanying statements, and 
this declaration, shall be the basis and form part, of the contract, 
or policy, which may be granted on the application ; that the 
same are warranted to be full, correct, true, and that no circum- 
stance is concealed, withheld, or unmentioned in relation to the 
past or present state of the health, habits of life, or condition of 
the said party whose’ life is to be assured, which may render 
an insurance on his life more than usually hazardous, or which 
may affect unfavorably his prospects of life.’ It was also fur- 
ther agreed in the application “that if the foregoing answers 
and statements be not in all respects full, true and correct, the 
said policy shall be void.” Held, that the statements and an- 
swers to the questions in the application were warranties. Held, 
also, that “a distinction is to be taken, we think, between un- 
truthful answers to specific questions and the mere failure to 
make full answers. Such failure, under these provisions, to de- 
feat the policy must relate to some circumstance which might 
render an insurance on his life unusually hazardous, or which 
might affect unfavorably his prospects of life, while an untruth- 
ful or incorrect answer to the specific questions asked, renders 
the policy absolutely void, though made in relation to a matter 
not material to the risk.” 

Swick vs. The Home Life Ins. Co.t+ 

Rep’d Jour’l, p. 415. U. 8. C. C., E. Dist. Mo. 


§ 83. Fire.—Knowledge of Agent—Instructions of Agent—Re- 
presentation.—The application, made out by the agent of the com- 


* Decision rendered February 7th, 1873. 
+ Decision rendered March 25th, 1873, 
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pany, represented the building insured to be a boarding-house, 
and also contained representations in regard fo the title and sit- 
uation of the property. It was claimed on the trial that the 
building was in fact a public hotel, and that the other representa- 
tions in the application were false. Held, that “if the agent of 
the appellant made out the application for insurance with a know- 
ledge of the facts, and there was no collusion in doing so between 
him and appellee, the appellant is bound by its statements as to 
title, the situation of the property in reference to other buildings, 
as well as the statement as to the purposes for which it was occu- 
pied and-used.” Held, also, that “ it has been repeatedly held that 
where insurance agents have secret instructions, as they are be- 
lieved to have generally, a violation of such instructions does not 
affect the assured, unless he has notice of them, and the assured 
is not bound by the general instructions of the agent, unless 
they are brought home to the assured by notice.” 

Aina Ins. Co. vs. Maguire, 51 Ill, 342; N. E. F. and M. Ins. Co. vs. 
Schettler, 38 Ill., 166. 

The Rockford Ins. Co. vs. Nelson. 


ASSIGNEE. 


§ 84. Lire.—Insurable Interest of— Wager Policies —The com- 
pany issued a policy to the assured upon his own life. The as- 
sured, with the consent of the company, assigned the policy to 
the plaintiff, and soon after died. The plaintiff brought suit 
against the company upon the policy as assignee. Held, that the 
plaintiff had no greater or_better claim under the policy than 
the heirs of the assured would have had, and if they could not 
have recovered on account of fraud, misrepresentation or breach 
of its conditions, the plaintiff cannot recover. Held, also, that if 
the policy was assigned to the plaintiff as security for a debt due 
him from the assured, and for any sums he might afterwards ad- 
vance, the plaintiff can recover on the policy, and can recover 
the full amount of the policy, although the debt of the assured 
to him may be much less than the amount of the insurance. 
Held, also, that a life policy is not valid if taken for the benefit 
of a person who has no insurable interest in the risk. The law 
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forbids such mere wager policies, and also forbids any scheme or 
contrivance whereby its requirements in that respect are sought to 
be evaded, and that if the plaintiff and the assured confederated 
together to procure the policy for the benefit of the plaintiff, 
who was not and had not agreed to become a creditor, and with 
a view of having the same assigned to him thereafter without 
consideration, such fraudulent contrivance made the policy voi.l. 


Swick vs. The Home Life Ins. Oo. 
—§ 82. 


CONSTRUCTION. 


§ 85. Fime.—Principles of—Ownership—Insurable Interest.— 
In a suit upon a policy the plaintiff averred that she was the 
owner of the property insured. Held, that she was only bound to 
prove that she held and owned an insurable interest. Held, also, 
that the averment “ amounts to an averment that the assured had 
an insurable interest, and not that he was the absolute owner of 
the property. When he sues, his right to recover depends upon 
whether he was the owner of an insurable interest, and not 
whether he was the absolute owner.” “ Language not having a 
technical meaning must be construed with reference to the sub- 
ject to which it applied.” 


The Rockford Ins. Co. vs. Nelson. 
—§ 81. 


§ 86. Fire.—* W. D.”—Representation—Title.—In the appli- 
cation the answer to the question whether the title was a war- 
ranty-deed or a bond, was “ W. D.” “Held, that the insured did 
not, by the answer, represent herself as holding any particular 
kind of title, and even if her answer means that her title was a 
warranty-deed, that is not an assertion that such a title is a fee. 

The Rockford Ins. Co. vs, Nelson. 

—§ 81. 


§ 87. Lire.— Questions in Application—Intoxicating Liquors.— 
In the application, which was referred to in the policy, and 
made part of the policy, the assured covenanted that his an- 
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swers in the application should be the basis of the policy ; that 
the same were warranted to be full, correct and true, and that 
if his statements made in the application were untrue or decep- 
tive in any respect, the policy should be void. The application 
contained the following questions. The answers were given by 
the assured : “6. Is your health good, and, so far as you know, 
free from any symptoms of disease? Answer—Yes.” “9. Are 
your habits uniformly and strictly sober and temperate? An- 
swer—Yes.” “10. (A.) Have you ever been addicted to the ex- 
cessive or intemperate use of any alcoholic stimulants, or opium? 
Answer—No,” “10. (B.) Do you use habitually intoxicating 
drinks as a beverage? Answer—No.” Held, that those ques- 
tions will be taken to mean what the words employed by those 
questions usually and commonly mean. They are not words of 
art, but words of every-day meaning, and this is a contract not 
between professional men or lawyers, but a contract that these 
companies profess to make with the world. Held, also that “ the 
occasional use of intoxicating liquors could not make these an- 
swers untrue.” 


Swick vs. The Home Life Ins, Co. 


INSURABLE INTEREST. 





§ 88. Fire.—Ownership—Married Woman.—The husband 
abandoned the wife, the insured, and when he left, made her a 
verbal gift of the homestead, upon which she and the family re- 
mained, and upon which she erected the building insured, with 
her own earnings, which by the statute she was entitled to, in 
her own right. Held, that she had such an ownership as gave ‘ 
her an insurable interest in the property. i 
The Rockford Ins. Co. vs. Nelson. 







—§ 81. 


§ 89. Frre.—Construction—Goods “ Held in Trust”—Double 
Policies—Contribution.—Two policies were issued to the plain- 
tiffs, upon cotton stored in a certain warehouse, loss, if any, 
payable to the Warehouse Compamy, who had made large ad- 
vances to them upon cotton stored in the same warehouse, and 
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upon which the company had a lien for such advances, and for 
storage. The Warehouse Company also held at the time of the 
fire two policies upon merchandise in the same warehouse, one 
of which insured them on merchandise “held by them, or in 
trust,” and the other on merchandise “ their own, held by them 
in trust, or in which they have an interest or liability.” In the 
policies held by the plaintiffs, and in those held by the Ware- 
house Company, were stipulations that in case of loss the in- 
sured should not recover any greater proportion of the loss or 
damage sustained by the subject insured than the amount 
thereby insured should bear to the whole amount insured. 
Held, that “the law seems to be well settled that a person 
having goods in his possession as consignee, or on commission, 
may insure them in his own name, and in event of loss, recover 
the full amount of the insurance, and, after satisfying his own 
claim, hold the balance as trustee for the owner.” 

Story on Agency, 3111; Aitna Ins. Co. vs. Jackson & Co., 16 B. Mun- 
roe, 258 ; De Forrest vs. Fulton Ins. Co., 1 Hall, 126: Lee vs. Adsit, 37 
N. Y., 90; Waters vs. Assur. Co., 85 E. C. L. Rep., 879 ; London and 
Northwest. R. W. Co. vs. Glyn, 102 E. C. L. Rep., 660; North British 
Ins. Co. vs. Moffitt, Law Rep. for Jan., 1872, p. 31 ; Siter et al. vs. Morrs, 
13 Penn. State Rep., 219. 


Held, also, that the policies issued to the Warehouse Company 
cover not only their property, but all held in trust by them, or 
in which they had an interest, and that “ by goods ‘ held in trust’ 
are meant goods with which the assured is intrusted, ‘ not 
goods held in trust in the strict technical sense—so held that 
there was only an equitable obligation in the assured, enforcible 
by a subpena in chancery—but goods with which they were in- 
trusted in the ordinary sense of the word.’ ” 


Waters vs. Assur. Co., 85 Eng. C. L. Rep., 879. 


Held, also, that the plaintiffs’ cotton was insured by the policies 
issued to the Warehouse Company, and that the company can 
recover not only to the extent of their interest, but to the ex- 
tent of their loss, unless the right of recovery to that extent is 
limited by some provisions in the policies. Held, also, that the 
lien for advances and storage constituted an insurable interest 
in the cotton, and that the plaintiffs’ policies, “having on their 
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face been made payable to the Warehouse Company, they in- 
ured to the benefit of that company, and may be considered as 
in favor of the same assured, on the same interest, in the same 
subject, and against the same risks as the policies which were 

issued directly to the Warehouse Company,” and are what are 
* termed double policies, 


Sloat vs. Royal Ins. Co., 49 Penn. State Rep., 18, 


“and that the insurance companies issuing them are bound to 
contribute their respective proportions of the loss.” 


Merrick vs. Germania Fire Ins. Co., 54 Penn. State Rep., 282; Fland- 
ers on Fire Insurance, 40; Adtna Fire Ins. Co. vs. Tyler, 16 Wend., 396, 
400 ; Baltimore Fire Ins. Co. vs. Loney, 20 Md., 38. 


Hough, Clendening & Co. vs. The People’s Fire Ins. Co.* 
Rep’d Jour’! p. 353. 


LEGISLATION. 


§ 90. Lire.—And Existing Law.—An act of the Legislature, 
regulating foreign insurance companies, passed in 1865, con- 


tained provisions entirely different from those relating to such 
companies contained in an act of 1852, restricting foreign corpo- 
rations. Held, that the act of 1865 was intended by the Legis- 
lature as a substitute for.the act of 1852. 

Hoffman vs. Banks.t 

Rep’d Jour’! p. 348. 


LOSS. 


§ 91. Fire.—ZJnsurer’s Liability—Damage and Total Loss— 
Burden of Proof.—Two policies were issued to the appellants, 
upon cotton stored in a certain warehouse. The warehouse 
was destroyed by fire, and it was proved that the cotton in- 
sured was either among cotton destroyed, or among that which 
was damaged ; but the proof left room for doubt as to whether 
it was included in the one class or the other. Held, that “ it was 
incumbent upon the appellants, in order to recover for a total 


* Decision rendered June 20th, 1872. To appear in 36 Md. 
+ Decision rendered January 22nd, 1873. 
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loss, to show that the cotton insured was wholly destroyed, and 
having failed to show this, it must be assumed that it was only 
partially damaged.” 

Hough, Clendening & Co. vs. The People’s Fire Ins. Co. 


PLEADING. 


§ 92. Fire.—Averment of Conditions Precedent—Variance—Ap- 
plication and Policy.—In declaring upon the policy, precedent con- 
ditions were not set out in one of the counts. Held, that’ “ there 
was such a variance as should have excluded the policy as evi- 
dence under the count, or the instruction to disregard it under 
that count should have been given.” “The policy with the con- 
ditions annexed constitute an entire contract, and in declaring 
upon the contract, it, or a sufficient portion of it to show a right 
of recovery, must be set out, either in terms or in substance.” 
Held, also, that where the insurance is only payable on the per- 
formance of certain acts by the assured, all such precedent acts 
should be set out and their performance averred, but all condi- 
tions subsequent to the right of recovery, and all acts to be done 
by the company in discharge of their liability, may be omitted 
and left to be set up as a defense. 

The Rockford Ins. Co. vs. Nelson. 


POLICY. 


§ 93. Fre—Copy furnished—Pleading—Estoppel.—The orig- 
nal copy was burned, and the company, on being requested, fur- 
nished the instrument sued on, which was without seal, as a copy. 
It was objected, on trial, that the suit should have been in cove- 
nant and not in assumpsit, as the policy was under seal. Held, 
that parties may waive their rights and estop themselves from 
urging such objections, and that the company, having furnished 
the instrument sued on as a copy, was estopped from denying 
that it was a true and correct copy, and from being heard to say 
that the policy was under seal. 

The Rockford Ins. Co. vs. Nelson. 
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§ 94. Fme.—Construction—Parol Evidence-—The defendant 
issued a policy to the plaintiffs upon cotton stored in a certain 
warehouse. The warehouse and the property of the plaintiffs was 
destroyed by fire. The company owning the warehouse held at 
the time of the fire two policies on merchandise in the warehouse, 
their own, or held by them in trust, or in which they had an inter- 
est. On trial in the court below the plaintiffs offered to prove by 
the president of the Warehouse Company that at the time the 
company applied for their insurance, he informed the agents of the 
insurance companies that he wished the insurance to protect his 
company from loss and damage on cotton or merchandise in 
the warehouse, in which the company had an interest, and 
which was not covered by policies taken out by those who had 
deposited the same. Held, that “ when a contract is reduced to 
writing, and is couched in plain and unambiguous language, 
courts must look to it alone to find the intention and meaning 
of the parties, and parol proof is inadmissible.” 

Balt. Fire Ins. Co. vs. Loney, 20 Md., 36; Henderson vs. Mayhew, 2 
Gill., 409. 


Hough, Clendening & Co. vs. The People’s Fire Ins. Co. ‘i 
—§ 89. 


§ 95. Frre.—Construction—Parol Evidence-—The defendant 
issued policies to the appellants, at different times, on several 
lots of cotton stored in a certain warehouse. On trial, in the 
court below, one of appellants’ witnesses had testified that it 
was the appellants’ habit to take out policies on each additional 
lot of cotton as it came in. He was asked to explain whether 
it was the habit of the appellants to effect insurance on each 
specific lot of cotton, or on an additional number of bales, equal 
to the lot deposited. Held, that “the evidence sought to be 
elicited by this question was intended to show what was the in- 
tention and purpose of the appellants in taking the insurance, 
and the effect of the policies taken out by them.” “This could 
only be shown by the terms of the policies which were issued. 
They constituted the contracts between the parties, and being 
free from ambiguity, parol evidence was not admissible to ex- 
plain them.” 

Hough, Clendening & Co. vs. The People’s Fire Ins. Co. 
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§ 96. Fime.—Construction—Ezxplosion—The policy provided 
that the company should not be liable “for any loss or damage 
by fire caused by means of an invasion, insurrection, riot, civ- 
il commotion, or military or usurped power * * * nor for any 
loss caused by the explosion of gunpowder, camphene, or any 
explosive substance, or explosion of any kind.” Held, that 
“equivocal expressions in a policy of insurance, whereby it is 
sought to narrow the range of the obligations these companies 
profess to assume, are to be interpreted most strongly against 
the company.” 


Aurora Fire Ins, Co. vs. Eddy, 49 Ill, 106. 


Held, also, that the last clause of the provision “refers to loss 
by explosions simply, without reference: to fire,” and that “ it 
secures exemption from liability for losses caused by explo- 
sions, but not from liability for losses by jive caused by explo- 
sion.” 

Commercial Ins. Co. vs. Robinson.* 

Rep’d Jour’l p. 380. 


PRACTICE. 


§ 97. Fire.—Instructions to Jury—Evidence.—In a suit upon 
two policies of insurance on cotton deposited in a warehouse, 
there was evidence to show damage to the cotton covered by the 
policies. Held, that it was error in the court below to instruct 
the jury there was no proof upon which they could allow dam- 
ages for any injury by fire to the cotton insured by either of the 
policies sued on. 


Hough, Clendening & Co. vs. The People’s Fire. Ins. Co. 
—§ 89. 


§ 98. Fire.—ZInstructions—Upon trial in the court below, the 
appellant asked forty-six instructions, many of them being repe- 
titions many times stated. Held, that “it is not error for the 
court to refuse to repeat instructions already given, although 
there may be a slight change in the phraseology.” 

The Rockford Ins. Co, vs. Nelson. 


* Decision rendered February 7th, 1873. 





Premium Note. 


PREMIUM. 


§ 99. Lire—War and Non-payment of—Confederate Notes— 
War and Agent.—The defendant, an insurance company incor- 
porated in New York, issued in January, 1850, a policy of insu- 
rance upon his life, to the plaintiffs husband, a resident of Mo- 
bile, Alabama. All the premiums upon the policy were paid, the 
premium due in January, 1862, being paid in Confederate trea- 
sury notes to the agent of the company at Mobile, who was ap- 
pointed before the civil war, and through whom the policy was 
issued. Held, that “the war suspended this contract, and no 
forfeiture for non-payment would arise while the war lasted, pro- 
vided the premiums with proper interest were promptly paid on 
the return of peace.” Held, also, that the agent of the company 
at Mobile was the lawful agent of the company during the war, 
and had power to receive the premiums. 

Buckner vs. Curry, 19 J. R., 1387 ; Denniston vs. Imbrie, 3 Wash. C. C., 
896; Ward vs. Smith, 7 Wall., 447; Conn. vs. Penn., 1 Pet., C. C., 524; 


United States vs. Grossmayer, 9 Wall., 72 ; Robinson vs. Inter’l L. Assur. 
Society, 42 N. Y., 54; Kershaw vs. Kelsey, 100 Mass., 561. 


Held, also, that the payment in Confederate notes was a valid 
payment. 


Robinson vs. Inter’] L. Assur. Society, 42 N. Y., 54 ; Polglass vs. Oliver, 
2 Cromp. and Jer., 14. 


Sands vs. The New York Life Ins. Co.* 
Rep’d Jour’! p. 372. 


PREMIUM NOTE. 


§ 100. Lirz.— Contract and Violation of Law—Statute——In April, 
1870, the appellant gave his promissory note, payable five months 
after date, to the agent of a life insurance company as payment 
for the first premium on a policy of insurance upon his life. 
The policy was delivered to him in May of the same year, and 
in it the receipt of the premium was acknowledged. The statute 


* Decision rendered January 2lst, 1873. To appear in 50 N. Y. 
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of the State provided that it should not be lawful for the agent 
of any insurance company, incorporated by any other State, di- 
rectly or indirectly, to take risks or transact any business of in- 
surance in that State, without first producing a certificate of au- 
thority from the auditor of State. The act prescribed what 
things should be done to authorize the auditor to issue his certi- 
ficate, among which was the filing of a statement of its condi- 
tion by the company. It also made a violation of the law pun- 
ishable by fine or imprisonment, or both. The company did not 
file the statement until July, 1870, and the certificate of author- 
ity to do business in the county was not issued to the company 
until the December following. Held, that the party seeking to 
enforce the contract is not the one the Legislature proposed to 
protect, and that the note was not valid, and that a new trial 
should have been granted. 


The Rising Sun Ins. Co. vs. Slaughter, 20 Ind., 520; N. E. F. and M. 
Ins. Co. vs. Robinson, 25 Ind., 536. 


Hoffman vs. Banks. 


WAR. 


§ 101. Lire.—Effect' of War on Contract.—The defendant, an 
insurance company incorporated in New York, issued in Janu- 
ary, 1850, a policy of insurance upon his life, for the term of 
his natural life, to the plaintiff's husband, a resident of Mo- 
bile, Alabama. All the premiums upon the policy were paid, 
the premium due in January, 1862, being paid to the agent 
of the company at Mobile. The insured died at Mobile 
in July, 1862. Held, that it is not law “that a valid debt by 
note, bond or contract, existing when the war began, against a 
citizen of a Confederate State, in favor of a citizen of a North- 
ern State, was nullified by the war. The debt is suspended un- 
til peace returns. It is not destroyed.” 

Buchanan vs. Curry, 19 J. R., 137; Bell vs. Chapman, 10 J. R., 182; 
Clarke vs. Morey, 10 J. R., 68; 2x-parte Boussmaker, 13 Vesey, 71; 
Semmes vs. City Fire Ins. Co., of Hartford, 13 Wall., 158, [1 Ins, Law 
Jour’l, 663 ; ‘‘ Prize Cases,” 2 Black., 687; The Protector, 9 Wall., 687 ; 
United States vs. Wiley, 11 Wall., 508. 
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Held, also, that “ contracts for the insurance of the enemy’s pro- 
perty, of affreightment, and of commercial co-partnership, are 
avoided thereafter by the breaking out of the war, because they 
are inconsistent with the war—inconsistent with the interests and 
policy of government, whose purpose is, by the war, to destroy 
and cripple the enemy’s property and commerce.” 


Furtado vs. Rogers, 3 Bos. and Pul., 191; Kellner vs. Le Mesinir, 4 
East, 395 ; Kershaw vs. Kelsey, 100 Mass., 561. 


Held, also, that the rule that makes such contracts of insurance 
of the enemy’s property, of affreightment and commercial co- 
partnership void, has no application to life insurance. This con- 
templates no commercial intercourse, no aid to the enemy’s com- 
merce, and no aid or comfort to the enemy in violation of gov- 
ernmental policy. Held, also, that this contract was not avoid- 
ed by the war. 

Buchanan vs. Curry, 19 J. R., 137; N. Y. Tife Ins. Co. vs. Clopton, 7 
Bush., 179; Hamilton vs. Mut. Life Ins. Co., Blatch, 234, [1 Ins. Law 
Jour’l, 573 ;] Manhattan Life Ins. Co. vs. Warwick, 20 Gratt., 626, [1 Ins. 
Law Jour’], 115.] 


Sands vs. The New York Life Ins. Co. 


WARRANTY. 


§ 102. Lire.— False Statements in Application—Burden of Proof. 
—In the application, which was referred to in the policy, and 
made part of the policy, the assured covenanted that his answers 
in the application should be the basis of the policy ; that the 
same were warranted to be full, correct and true, and that if his 
statements made in the application were untrue or deceptive in 
any respect, the policy should be void. In answer to questions 
in the application, the assured stated that his health was good, 
and that so far as he knew, he was free from any symptoms of 
disease ; that his habits were uniformly and strictly sober and 
temperate ; that he had never been addicted to the excessive or 
intemperate use of any alcoholic stimulants, and that he did not 
habitually use intoxicating drinks as a beverage. Held, that the 
statements in the application were warranties, and if untrue, the 





414 Digest of Decisions, [June 


policy was void, although the statements were not material, and 
although there was no intentional or fraudulent misstatements, 
and although the party’s health and habits, as to intoxicating 
drinks, did not in fact cause, hasten or contribute to his death. 
Held, also, that where a party relies on the breach of such a 
warranty, he must establish it by evidence. This is not the rule 
as to promissory warranties—that is, where the party warrants 
that he will not thereafter do or refrain from doing something 
stipulated in the policy as to the future. In this case the alleged 
breach of warranty is as to the statement of existing facts—the 
facts as to his health and the facts as to his habits—and the de- 
fendant avers the breach, and therefore it is for the defendant to 
show that there has been such a breach, and not for the plain- 
tiff to prove that there was no breach. 


Swick vs. The Home Life Ins, Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT, 


EASTERN DISTRICT OF MISSOURI. 


MARCH TERM, 1873. 


FRANK SWICK, Plaintiff, 
vs, 


THE HOME LIFE INSURANCE CO., 
Defendant.* 


The defendant issued a policy to the assured, upon his own life, who, with the 
consent of the company, assigned the policy to the plaintiff. The assured died 
soon after and the plaintiff brought suit as assignee. 

The plaintiff has no greater or better claim against the company, under the policy, 
than the heirs of the assured would have had ; and if they could not have re- 
covered, on account of fraud, misrepresentation, or breach of.its conditions, 
the plaintiff cannot recover. 


If the policy was assigned to the plaintiff as security for a debt due him from the 
assured and for any sums he might afterwards advance, the plaintiff can recover 
on the policy and can recover the full amount of the policy, although the debt 
of the assured to him may be much less than the amount of the insurance. 

A life policy is not valid if taken for the benefit of a person who has no insurable 
interest in the risk. The law forbids such mere wager policies, and also for- 
bids any scheme or contrivance whereby its requirements in that respect are 
sought to be evaded, and if the plaintiff and assured confederated together to 
procure the policy for the benefit of the plaintiff, who was not, and had not 


* Decision rendered March 25, 1873, 
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agreed to become a creditor, and with a view of having the sum assigned to 
him thereafter without consideration, such fraudulent contrivance made the 
policy void. 

In answer to questions in the application, the assured stated that he was in good 
health, 5 so far as he knew, free from any symptoms of disease ; that his 
habits were uniformly and strictly sober and temperate ; that he had never 
been addicted to the excessive or intemperate use of any alcoholic stimulants, 
and that he did not habitually use intoxicating drinks as a beverage. 

In the policy and in the application, which was made part of the policy, the as- 
sured agreed that his answers in the —— should be the basis‘of the pol- 
icy ; that the same were warranted to be full, correct and true, and that no cir- 
cumstance was concealed, withheld, or unmentioned in relation to the past or 

mt state of his health, habits of life, or condition, which would render an 
insurance on his life more than usually hazardous, or might affect unfavorably 
his prospects of life ; and that if his statements made in his application were 
untrue, or deceptive in any respect, the policy should be void. 

The statements made by the assured in the application were warranties, and if un- 
true, the plaintiff cannot recover, although'the statements ‘were not material, 
and although there was no intentional or fraudulent misstatement, and al- 
though the party’s health and habits as to intoxicating drinks did not, in fact, 
cause, hasten, or contribute to his death. 

—— as to health and habits in respect to intoxicating drinks will be 

en to mean what the words employed by those questions usually and com- 
monly mean. They are not words of art, but ols of every-day meaning. 

The occasional use of intoxicating liquors by the assured would not make these 
answers untrue. 


A distinction is to be made between untruthful answers to specific questions and 
the mere failure to make full answers, which failure, under these provisions, to 
defeat the policy must relate to some circumstance which might render an in- 
surance on his life unusually hazardous, or which might affect unfavorably his 
prospect of life. 


Where a, relies on the breach of such warranties, he must establish it by ev- 
idence. ‘This is not'the rule as to Se warranties. In this case the al- 
leged'breach of warranty relates to existing facts, and the defendant avers the 
breach, andttherefore it is for the defendant to show that there has been such 
a breach, and not for the plaintiffeto prove there has been no breach. 


Joun W. Nostsz, anp Srronas & Hepensere, for Plaintiff. 
Dantet T. Porter, anp Lez & Apams, for Defendant. 


Ditton anp Treat, JJ. 


Gentlemen of the Jury: The defendant issued a policy dated Feb- 
ruary 11th, 1870, to William Henry, for $2,000.00, insuring his life. 
With the consent of the company, the assured, William Henry, by 
instrument dated March 19th, 1870, assigned the policy to the plain- 
tiff. Henry died in June following. The plaintiff sues to recover 
from the company the amount of the policy. The defendant denies 
that the plaintiff is entitled to recover, and makes several specific de- 
fenses to the action, which the court will proceed to notice. Before 
doing so, in order that the views which the court may entertain in 
this case may come before you in a methodical way, we have taken 
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some pains to express them carefully, because of the great importance 
which attaches to all controversies of this kind, and on many points 
of which the law remains yet to be fully settled. The defendant, 
however, asks us to give you certain instructions, some of which we 
have given, and some of which are refused. Those which are given 
will be read to you, 

First. That the plaintiff, Swick, has no greater or better claim 
against the defendant under the policy than the heirs of Henry would 
have had, and that if they could not have recovered on account of 
fraud, misrepresentation or breach of conditions, the plaintiff, Swick, 
cannot recover. 

Second. That the statements made by Henry in the application, 
upon which the policy was issued, as to his health and freedom from 
disease, and as to his habits in regard to temperance and the use of 
alcoholic stimulants and intoxicating drinks, were warranties, and if 
untrue, that the plaintiff cannot recover, no matter whether these 
statements were material and increased the risk, or not, and no mat- 
ter whether his last sickness or death resulted from or had any con- 
nection with his previous condition of health or not. 

Third. That if the statements, declarations and agreements made 
by Henry in the application, upon which the policy was issued, as to 
his health and‘freedom from disease, and as to his habits in regard to 
the use of alcoholic stimulants and intoxicating drinks were untrue 
or deceptive in any respect, the plaintiff cannot recover. 

The first relates to the assignment of the policy and the plaintiff’s 
rights under such assignment. The plaintiff claims that prior to and 
at the time of the application for the policy, and at the date of the 
policy, he was a creditor of Henry, and remained such creditor until 
this time, and that the policy was assigned to him as security for the 
debt, and for any sums he might afterwards advance to Henry. If 
you find upon the evidence this to be the case, then the plaintiff can 
recover on such policy if Henry’s executor could have recovered 
thereon, if the policy had not been assigned. And in such case the 
plaintiff can recover, if entitled to recover at all, the full amount of 
the policy, although the debt of Henry to him may be much less than 
the amount insured. On this subject we may observe that no life po- 
licy is valid if taken for the benefit of a person who has no insurable 
interest in the risk. Hence if this policy on the life of Henry had 
been taken directly for the benefit of Swick, and Swick at the time 
was not a creditor of Henry, and there was no agreement or under- 
standing that it was for the purpose of securing him for advances to 
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be made to Henry, then the policy would have been void. The law 
forbids such mere wager policies, and also forbids any scheme or con- 
trivance whereby its requirements in that respect are sought to be 
evaded. 

Hence if Swick and Henry confederated together to procure this 
policy for the benefit of Swick, who was not or had not agreed to be- 
come a creditor of Henry, and with the view of having the same as- 
signed thereafter to Swick, without consideration, or not as a security 
for a debt due or to become due, then such fraudulent contrivance 
made the policy void. If, on the other hand, Swick was a creditor of 
Henry, and if the purpose in procuring the policy was to have the 
same assigned thereafter to Swick for his (Swick’s) indemnity, and 
Swick paid the premium, and the facts were known to the agent of 
the company, the policy is not void. So if there was, as plaintiff con- 
tends, an understanding between Henry and Swick, the latter being 
a creditor of Swick, or having agreed to become such, that this poli- 
cy should be taken on Henry’s life, with the view of having Henry 
or Henry’s estate in the event of his death in a condition to meet his 
debt to Swick, and that Swick paid the premium with the knowledge 
of the company’s agent, and thereafter the policy was assigned to 
Swick when such creditor of Henry, or as a security for debts due or 
agrecd to be created, and the company agreed in writing to such as- 
signment, then the policy and assignment were not invalid. In other 
words, the law exacts fair dealings in these respects from all parties 
in interest. It will not uphold a policy made, or fraudulently con- 
trived to be made for the benefit of a person who has no insurable 
' interest in the risk. Mere speculative risks in the lives of others, or 
gambling policies of the kind, are forbidden for the good of soci- 
ety. It is not necessary for the purposes of this case to discuss what 
may, under different circumstances, be a mere speculative risk, or 
what interest will be non-speculative ; for in the case before the jury 
the question is merely on the one hypothesis, whether Swick was a 
creditor of Henry at the date of the policy, and continued so to be at 
the date of the assignment ; and on the other hypothesis presented— 
that if he had no understanding at the date of the policy concerning 
its subsequent assignment—whether Swick was Henry’s creditor when 
it was assigned. 

The main defense upon the trial has been rested upon alleged mis- 
representations by the assured in the application, respecting his 
health, and his habits as to the use of alcoholic drinks. 

In the application the following questions were asked of Henry and 
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answered by him: 6. “Is your health good, (and, as far as you 
know,) free from any symptoms of disease?’ Answer—“ Yes.” 9. 
“ Are your habits uniformly and strictly sober and temperate?” An- 
swer—* Yes.” 10. (a.) “Have you ever been addicted to the exces- 
sive or intemperate use of any alcoholic stimulants or opium?” An- 
swer—“ No.” 10. (b.) “Do you use habitually intoxicating drinks as 
a beverage?” Answer—* No.” 

By the terms of the contract between these parties, these answers 
are warranted to be true, and it is agreed in the policy that if these 
answers are untrue or deceptive in any respect, the policy shall be 
void and of no effect. The parties have the right thus to agree, and 
are bound by their agreement, and hence the importance of under- 
standing what the questions asked were, and the answers given there- 
to. This is the more important, because if the answers given are un- 
true, the policy is avoided, although there are no intentional or fraud- 
ulent misstatements, and although the party’s habits as to intoxicat- 
ing drinks did not in fact cause or even accelerate his death. We re- 
mark to you first that the questions as to health and habits in respect 
to intoxicating drinks will be taken to mean what the words em- 
ployed by those questions usually and commonly mean. They are 
not words of art, but words of every-day meaning, and this is a con- 
tract not between professional men or lawyers, but a contract that 
these companies profess to make with the world, and when they ask 
a man if his health is good, there is no mystery in the question. 

If you find from the evidence that at the date of the application 
Henry’s health was not good, or if Henry knew of any symptom of 
disease which he did not disclose, then there can be no recovery on 
the policy. If you find the fact to be as the company contends it 
was, that Henry’s general health was at the time impaired by expo- 
sure, or from the use of intoxicating liquors, or from any other cause, 
there can be no recovery on the policy. But if it was known to the 
company, or its agent taking the risk, that the assured had, as certi- 
fied by the family physician to the company, been sick a few days be- 
fore, and if this was a mere temporary illness, which was over at the 
time, and was disregarded by the company, or its agent taking the 
risk, as not being within the purview of the question asked of the as- 
sured in this respect, the policy would not be thereby avoided. 

Now as to the question respecting intoxicating liquors. These re- 
late to the habits of the party. The applicant stated that he had 
never been addicted to the excessive or intemperate use of alcoholic 
stimulants. This is not a statement that he had never been addicted 
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to the use of intoxicating liquors at all, but a statement that he had 
never been addicted to the excessive and intemperate use of them, and 
it is untrue if Henry had, and only in case he had, been addicted to 
the excessive or intemperate use of alcoholic stimulants. 

The application, in answer to other questions, stated that his habits 
were uniformly and strictly sober and temperate, and that he did not 
habitually use intoxicating drinks as a beverage. These questions 
and answers you will perceive relate to the habits of the party in 
that respect. If the company did not intend to insure any person 
who used intoxicating liquors at all, it would be very easy to ask such 
a question. But they have not done so. The occasional use of in- 
toxicating liquors by the applicant, would not make these answers un- 
true ; nor would they be rendered untrue by any use of intoxicating 
drinks which did not make his habits those of a mar not uniformly 
and strictly sober and temperate, or which did not amount to a ha- 
bitual use of such drinks as a beverage. 

It is your province to decide from the evidence whether the assured 
was or was not, at the time the application was made, a man whose 
habits were uniformly and strictly sober and temperate, or whether 
he did or did not habitually use intoxicating stimulants as a beverage; 
and if you find his answer to either question to be untrue, there can 
be no recovery on this policy, although, as above remarked, he did 
not intentionally make false answers, and although those habits did 
not in fact cause, hasten, or contribute to the death. 

We have been asked by the defendant to instruct you that if the 
answers as to the health and habits are not full, correct and true, the 
plaintiff cannot recover, even though the failure to make full answers 
was unintentional. 

The application referred to and made part of the policy, contains 
the provision: “The undersigned does hereby covenant * * * * 
that the preceding answers and this declaration shall be the basis of 
the policy ; that the same are warranted to be full, correct and true, 
and that no circumstance is concealed, withheld, or unmentioned in 
relation to the past or present state of health, habits of life, or condi- 
tion of the said party whose life is to be assured, which may render 
an insurance on his life more than usually hazardous, or which may 
affect unfavorably his prospects of life,” and that if the foregoing an- 
swers and statements be not in all respects full, true and correct, the 
policy shall be void. The policy repeats or adopts this provision. 
Now a distinction is to be taken, we think, between untruthful an- 
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swers to specific questions and the mere failure to make full answers. 
Such failure, under these provisions, to defeat the policy must relate 
to some circumstance which might render an insurance on his life un- 
usually hazardous, or which might affect unfavorably his prospects of 
life ; while an untruthful, or incorrect answer to the specific questions 
asked, renders the policy absolutely void, though made in relation to 
a matter not material to the risk. 

The statements and declarations in the application are warranties, 
and the defense here is that there has been a breach of some of those 
warranties. Where a party relies on the breach of such a warranty, 
he must establish it by evidence. This is not the rule as to promisso- 
ry warranties—that is, where the party warrants that he will not 
thereafter do or refrain from doing something stipulated in a policy 
as to the future. 

In this case the alleged breach of warranty is as to the statement 
of existing facts—the facts as to his health, and the facts as to his ha- 
bits ; and the defendant avers the breach, and therefore it is for the 
defendant to show that there has been such a breach, and not for the 
plaintiff to prove that there was no breach. 

These observations cover, it seems to us, all that it is necessary to 
state relating to the law of the case. The facts the law commits to 
your decision, to be decided upon the evidence, and upon the evi- 
dence alone, and it expects that your verdict will be one not influ- 
enced by any consideration arising from the nature of the parties— 
that it will be one which is the pure expression of your unbiased 
judgment upon the testimony adduced before you. 
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SUPREME COURT OF MISSOURI, 


MARCH TERM, 1873. 


Appeal from St. Louis Circuit Court. 


MACKLOT THOMPSON, Respondent, 
vs. 
THE ST. LOUIS MUTUAL LIFE INS. CO., Appellant.* 


The defendant issued a policy upon the life of the assured, whereby, in considera- 
tion of $230.28, and an annual premium for the same amount, to be paid on or 
before the 28th day of March in each year for nine years, it agreed to pay the 
sum of $3,000.00 at the expiration of the nine years, or if the ussured should 
die in the meantime, in ninety days after due notice and proof of death. 

The policy provided that if there should be a default in the payment of any of the 
annual premiums when due, such default should not work a forfeiture of the 
policy, but that the insurance should be commuted to such proportional part of 
the whole sum as the sum of the payments made should bear to the amount of 
the ten annual a The policy also provided that if the assured should 
fail to pay annually in advance the interest on any unpaid notes or loans on ac- 
count of the annual premiums, the policy should be void. 

At the foot of the 2 upon which the policy was printed, was the following 
printed memorandum: “N. B.—Agents of the company are not authorized to 
grant permits, or to make, alter or discharge contracts, or waive forfeitures. If 
a premium is received by the company after the day named in the policy for its 
payment, it is considered by the company and the assured as an act of grace or 
courtesy, and forms no precedent in regard to future payments.” There was o 
verdict for the plaintiff in the court below for the full amount of the insurance. 

The assured died before the expiration of the nine years. The evidence showed 
that the premium due on the 28th of March, 1870, was not paid or tendered on 
that day, but that in two days thereafter it was duly tendered and refused ; 
that at the time the tender was made there had been no change in the health or 
condition of the assured ; that previous annual premiums upon the policy, 
commencing in March, 1868, hud always been paid by the plaintiff weeks after 
they became due, and were received by the company without objection, and 
that it had been the practice of the plaintiff to pay the premiums upon ano- 
ther policy in the company, in force during the same time as this policy, long 
after they became due. 

In contracts of insurance, as in other contracts, the parties may make the time of 
the performance of any stipulation of the very essence of the contract. In 


* Decision rendered April 21st, 1873. 
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such case the contract becomes utterly at an end, or void as soon the default 
is made. 

By their acts and conduct the parties have construed this contract for themselves, 
and the stipulation in regard to the time of the payment of the premiums was 
not regarded by them as of the essence of the contract. 


The memorandum at the foot of the policy did not give any additional force to the 
stipulation in the policy, if it is to be considered as having any effect whatever. 
If it had any force, it seemed to be looked upon by the parties as a license or 
invitation to the assured to disregard the exact day of payment and to rely 
upon the courtesy of the company. 


It seems to be well settled that the practice of the company in accepting the pay- 
ment of premiums without objection after the day stipulated for the payment, 
must be treated as a waiver of the exact time as an essential ingredient of the 
contract. Judgment affirmed. 


Cune, Jamison & Day, for Appellant. 
GarescHe & Mean, for Respondent. 


Apams, J. 


This was an action on a policy of*insurance issued by defendant to 
Alfred C. Bernoudy, whereby, in consideration of $230.28 paid by 
him, and an annual premium of the same amount to be paid on 
or before the 28th day of March in each and every year next after the 
date of the policy, for nine years, the company assured the life of 
said Bernoudy in the sum of $3,000.00, to be paid to the plaintiff at 
the expiration of the nine years, or if Bernoudy died in the mean- 
time, to be paid in ninety days after due notice and proof of his 
death. 

The policy provided that if default should be made in the payment 
of any of the annual premiums at the time limited for their re- 
spective payments, such default should not work forfeiture of the po- 
licy, but the $3,000.00 insurance should then be commuted or re- 
duced to such proportional part of the whole sum as the sum of the 
annual payments that had been paid should bear to the ten annual 
payments stipulated to be paid by Bernoudy. 

And it was also provided that if the insured should fail to pay an- 
nually in advance the interest on any unpaid notes or loans which 
might be owing by him to the company, on account of any of the an- 
nual premiums, then, and in any such case, the company should not 
be liable for the payment of the amount of insurance, or any part 
thereof, and the policy should cease and determine. 

Bernoudy, whose life was insured, died before the expiration of 
nine years, and the plaintiff under the policy claimed the whole 
amount of insurance. The defendant claimed a commutation of the 
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amount of insurance upon the alleged ground that default had been 
made in the payment of the annual premiums on the days stipulated. 
and the defendant also set up the additional defense of a forfeiture of 
the policy by reason of the non-payment in advance of interest 
on premium notes. At the foot of the paper upon which the policy 
was printed and written, but not embodied in the policy itself, there 
appeared to be the following printed memorandum: “N. B.— 
Agents of this company are not authorized to grant permits, or to 
make, alter, or discharge contracts or waive forfeitures. If a premi- 
um is received by the company after the day named in the policy for 
its payment, it is considered by the company and the assured as an 
act of grace or courtesy, and forms no precedent in regard to future 
payments.” 

The evidence in the case showed that the premium due on the 28th 
of March, 1870, was not paid or tendered on that day, but in two 
days thereafter the same was duly tendered and refused. The proof 
showed that in regard to the previous annual payments, commencing 
in March, 1868, they had always been paid weeks after they were 
due, and received by the defendant without objection. In regard to 
the premium of the previous year, it was paid six weeks after it be- 
came due, and received without any objection, and that there had 
been no change in the health or condition of the deceased. It also 
appeared that the plaintiff had another policy in this company which 
was running and in force during the same time as the policy sued on, 
and that in regard to the premiums accruing under this policy, it was 
the practice of plaintiff to pay and the defendant to receive the pre- 
miums long after they were due. ; 

The court, at the instance of the plaintiff and against the objections 
of the defendant, instructed the jury as follows : 

“Tf the jury believe from the evidence that it had not been the 
practice of the defendant to exact prompt payment of premiums 
when due under the policy sued on ; that they had allowed said pay- 
ments to lie over for several days or weeks after they became due and “ 
then accepted payment of said premiums, then these are facts from 
which the jury may find that the defendant waived a literal compli- 
ance with condition as to punctual payment ; and if the jury further 
find that there was such a waiver, and that in a few days after the 
28th of March, 1870, the plaintiff duly tendered to defendant the 
amount due under the policy, they will find for the plaintiff in the 
sum of $3,000, less the amount shown to be due and unpaid on said 
policy, with interest on amount so due at the rate of six per cent. per 
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annum from the commencement of this suit, to wit, the 13th Septem- 
ber, 1870.” 

There were instructions given and refused for defendant, but it is 
unnecessary to recite them, as the giving of the plaintiff’s instructions 
raises the only material point in the case. 

The jury, under this instruction, found for the plaintiff for the 
amount of the policy, less the amount unpaid on said policy, as indi- 
cated in plaintiff’s instruction. 

A motion for a new trial was overruled and judgment rendered at 
Special Term for plaintiff, and the defendant appealed to the Gener- 
al Term, where the Special Term was affirmed and an appeal taken 
to this court. 

In contracts of insurance, as in other contracts, the parties may 
make the time of the performance of any stipulation of the very es- 
sence of the contract. In such case the contract becomes utterly at 
an end or void as soon as the default is made. The stipulation in re- 
gard to the time of the payment of the premiums in this policy, I do 
not regard as of the essence of the contract. It was not so regarded 
by the parties themselves. By their acts and conduct the parties 
have construed this contract for themselves. It was not regarded ‘by 
either party as of the essence of the policy that the premiums would 
be paid on the very day that they became due. 

The memorandum at the foot of the policy did not give any addi- 
tional force to the stipulation in the policy, if we may consider it as 
having any effect whatever. If it had any force, it seemed to be 
looked upon by the parties as a license or invitation to the plaintiff to 
disregard the exact day of payment and to rely upon the courtesy of 
the company. The plaintiff pursued this course, and instead of mak- 
ing his payments on the very day when due, let them lie over for a 
short time, and still they were received without objection. The plain- 
tiff was thus induced to believe that a failure of strict payment on the 
day would not prejudice his rights. The courts have become more 
liberal in their construction of this sort of stipulations in policies of 
insurance. Formerly it was held that when in a fire insurance policy 
it was required that additional insurance could not be taken without 
first obtaining the consent in writing of the company, to be indorsed 
upon the policy, it would be void if such consent was not in every 
case so indorsed. It was not sufficient to give notice of the addition- 
al insurance and rely upon the company’s verbal consent thereto. 
The old rule required the consent to be in writing, and indorsed upon 
the policy ; but it is understood to be the settled law of this State 
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that if notice be given to the company of the additional insurance 
and no objection is made, the company will be estopped from insisting 
on a forfeiture of the policy because their consent thereto was not in- 
dorsed as required by the literal stipulation therein. 

So in regard to the payment of premiums, it seems to be well set- 
tled that the practice of the company in accepting the same without 
objection, after the day stipulated for the payment, must be treated 
as a waiver of the exact time as an essential ingredient of the con- 
tract. See Buckbee vs. United States Ins. Co., 18 Barbour, 541; 
Reese vs. Mutual Benefit Life Ins. Co., 26 Barbour, 556 ; Helme vs. 
Philadelphia Life Ins. Co., 61 Penn. State, 107. 

Under this view the judgment must be affirmed. The other judges 
concur. 


COURT OF APPEALS OF NEW YORK. 


Appeal from General Term of Superior Court of City of New York. 


HENRIETTA YATES COHEN, Appellant, 
vs. 
THE NEW YORK MUTUAL LIFE INS. CO., Respondent.* 


The defendant, a company incorporated in the State of New York, insured the 
life of plaintiff's husband, a resident of Savannah, Georgia. The policy, is- 
sued in 1849, provided that if the annual premiums should not be paid on or 
before the 2nd day of April of each year, the policy should be void and all pre- 
vious payments forfeited. The premiums were duly paid until April 2nd, 
1862, when the plaintiff offered to pay the premium to a former agent of the 
company, at Savannah, who refused to receive it. No further premiums were 
paid until the close of the war. Upon the close of the war the plaintiff made 
tender of the unpaid premiums, but the company refused to receive them, de- 
claring the policy forfeited and canceled. 

The general rule that in a state of war the individuals composing the beligerent 
States exist, as to each other, in a state of utter occlusion, and that all inter- 
course between them is forbidden, and that private contracts between them are 
either suspended or void, extends only to commercial intercourse and to ques- 
tions relating to the legality and effect of commercial dealings and transactions. 


* Decision rendered January 2ist, 1878, To appear in 50 N. Y. 
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The law would prohibit the making of a contract of insurance, during war, upon 
the life of an enemy. It also forbids the transmission of money for the premi- 
um from one of the States at war, to the other. 

This was not a policy from year to year, but an insurance for life, subject to be 
defeated by the non-performance of the conditions prescribed, to wit, the pay- 
ment of the annual premium. It was a life policy. 

The contract was not, as to all its stipulations, and as to both parties, executory. 
It was executed by the plaintiff by the payment of the annual premium, while 
it was wholly executory on the part of the defendant. The contract was a con- 
tract in the sense that it was to be performed in the future, but it was not a 
contract of continuance. 

In the case of a marine insurance, or a contract of affreightment, a war acts as a 
dissolution, and puts an end to them ; but this rule will not apply to a life po- 
licy where large sums have been paid for premiums. 

Neither the policy of the law nor the interests of the public require the enforce- 
ment, after the war has ceased, of the law of confiscation, incident to a state 
of war, solely for the benefit of one of the contracting parties. 

There is no reason why a contract of life insurance should necessarily be termi- 
nated by the happsyning of war between the States of which the parties are re- 
spectively subjects, as unlawful and inconsistent with the state of war. 

Had the insured died at any time before April, 1862, the contract would not have 
been regarded as dissolved, but as merely suspended by the existence of war, 
and a recovery could have been had at the close of the war. 

Individual citizens are not identified with their government so as to expose them 
to the rule of law, that he who by his own conduct prevents the fulfillment of 
a contract, or renders its performance impossible, shall not take advantage of 
@ non-performance on the other side, or excuse the non-performance upon his 
part. 

An individual, by his covenant, may undertake as against his own acts and the 
acts of strangers, but not against the acts of God or his government, or of the 
obligee. 

If performance is made absolutely unlawful, it operates to repeal the covenant ; if 
only temporarily unlawful, it suspends the operation, and that which will avoid 
a covenant will nullify a condition, and vice versa. 

The effect of the war, without any fault on the part of the plaintiff, was to render 
the attempt to make the annual payments unlawful, and she was relieved from 
the consequences of failing to pay the premiums upon the days they became 
due, and no injustice is do ie the defendant by permitting her now to make 
the payments she could not lawfully make between 1861 and 1865. 

An incorporated company, although organized upon the mutual principle, is in no 
proper or legal sense a partnership. 

The plaintiff has a right to maintain an action at this time, although there has 
been no loss, and therefore no cause of action upon the policy. 


Appeal from a judgment of the General Term of the Superior 
Court of the City of New York, affirming an order of the Special 
Term of said court, sustaining a demurrer to plaintiff's complaint. 

Plaintiffs complaint alleged that on April 2nd, 1849, defendant, 
who was doing business in New York city, entered into a contract to 
insure the life of plaintiff's husband, who resided in Savannah, Geor- 
gia, in consideration of an annual payment to be paid on the 2nd day. 
of April in each year, until the death of the assured. It was agreed 
in the policy, between plaintiff and defendant, that in case the annu- 
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al payments should not be made at the date mentioned, then said po- 
licy should cease and determine, and all previous payments should be 
forfeited. Until the year 1862 the annual payments were made. 
April 2nd, 1862, plaintiff, on account of the civil war which then ex- 
isted between the States, was unable to pay defendant the premium, 
she being a resident of Georgia and defendant being in New York. 
She was ready and willing to make the payment, and offered to pay 
the same to one H., of Savannah, a former agent of the defendant, 
who refused to receive it. Plaintiff was in like manner prevented 
from making the annual payments due in 1863 and 1864, although 
she was ready and willing to make them. When communication was 
established between Savannah and New York, plaintiff tendered pay- 
ment of the premiums that had accrued during the war, but defend- 
ant refused to receive them, and declared the policy forfeited and can- 
celed. Plaintiff declares herself ready and willing to pay any and 
all premiums which may be due, and prays that she may be allowed 
to do so, and that the policy may be declared valid, or that the pre- 
miums paid by her to the defendant, and the interest thereon from the 
time of payment, be returned to her, and also all dividends from the 
time they were declared. Defendant demurred on the ground that 
the court had no jurisdiction of the subject matter of the action, and 
that the complaint did not state facts sufficient to constitute a cause 
of action. 


J. H. Duxzs, for Appellant. 
H. E. Daviss, for Respondent. 


Auten, J. 


A decision of this appeal has been delayed at the request of par- 
ties to other actions pending in this court, like in character in some 
respects to this, that before the questions involved should be decided 
their appeals might be heard. 

The importance of'the questions at issue induced the court to listen 
to the request, and this case was substantially re-argued with Sands 
vs. The New York Life Insurance Co., in December last. The le- 
gal status of citizens of States at war, and the relation they mutually 
occupy, as well as the effect of a state of war upon contracts and ob- 
ligations of the subjects of litigant States, and their right to contract 
or hold intercourse with each other, have recently been so frequently 
the subject of judicial discussion and decision in the State and Fed- 
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eral courts, that the leading principles by which the intercourse and 
dealing between enemies—that is, between the inhabitants of States 
and nations at war, are prohibited, or restricted and regulated, and 
the effect of war upon their mutual contracts and obligations are 
quite familiar. They have been so often repeated in different forms, 
although in substance and effect the same, that a review of them or a 
reference at much length to them would be out of place. 

The general principles and doctrines as found in the treaties of na- 
tions upon public law, and deducible from the judgments of courts, 
are firmly established, and cannot be ignored or essentially modified 
by courts at this day. All that courts have to do is to apply the prin- 
ciples thus recognized and settled to cases as they are. It is said in 
general terms that in a state of war “the individuals who compose 
the belligerent States exist, as to each other, in a state of utter occlu- 
sion,” and all intercourse between them is forbidden. Per Johnson, 
J., The Rapid, 8 Cranch, 155. This proposition has been repeated 
with approval in several later cases. Judge Nelson in the Prize 
Cases, 2 Black, 635, 687, adopting the language of approved writers 
on international law, says that one of the legal consequences result- 
ing from a state of war is that “the people of the two countries be- 
come immediately the enemies of each other ; all intercourse, com- 
mercial or otherwise, between them, unlawful ; and all contracts ex- 
isting at. the commencement of the war, suspended, and all made dur- 
ing its existence, utterly void. The insurance of enemy’s property, 
the drawing of bills of exchange or purchase on the enem’s country, 
the remission of bills or money to it, are illegal and void ; all existing 
partnerships between citizens or subjects of the two countries are dis- 
solved, and in fine, interdiction of trade and intercourse, direct or in- 
direct, is absolute and complete by the mere force and effect of the 
war itself. See also Jecker vs. Montgomery, 18 How., 110 ; Hanger 
vs. Abbott, 6 Wallace, 532; The Ouachita, ib., 521; Griswold vs. 
Waddington, 16 Johns. R., 438. These propositions, general and far 
reaching as they are, were however made in cases relating to commer- 
cial intercourse, and involved the question as to the legality and effect 
of commercial dealings and transactions, and the genéral language 
used in legal effect extends only. to intercourse and dealings of that 
character, although all other intercourse clearly within the mischief 
intended to be avoided would be within the principle, and therefore 
within the rule itself. 

I do not understand that it has been authoritatively adjudged that 
all private contracts without exception, made between citizens or 
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subjects of States at war, are necessarily void, although the language 
of the courts has been sufficiently comprehensive to include the pro- 
position in its largest extent. The subject is elaborately and ably 
considered in Kershaw vs. Kelsey, 100'Mass., 561 ; and the authori- 
ties, with the reason and extent of the rule under consideration, re- 
viewed and discussed, and the result of the examination was that the 
law of nations, as judicially declared, prohibits all intercourse be- 
tween citizens of the two belligerents which is inconsistent with the 
state of war between these countries. 

This was regarded as including every act of voluntary submission 
to the enemy, or receiving his protection in any act or contract which 
tends to increase his resources, and every kind of trading or commer- 
cial dealing or intercourse, direct or indirect. The act of Congress 
of July 13, 1861, 12 U.S. Statutes at Large, 257, and the proclama- 
tion of the President pursuant to that statute, only prohibited com- 
mercial intercourse between the citizens of the States declared to be 
in insurrection and the citizens of the rest of the States. 

For all the purposes of this action,it may be assumed that the rule, 
thus restricted, would prohibit the making of a contract during a 
state of war, for the insurance of the life of an enemy. 

This was rather assumed by the counsel for both parties upon the 
argument. It would certainly forbid the transmission of money for 
the premium from one of the States at war to the other, and it is said 
that the life of.an alien enemy cannot be insured by his creditor, al- 
though the latter be a subject of the same country with the insurer. 
Bunyon’s Life Assurance, 19. The authorities cited to sustain this 
proposition were all, however, cases of insurance upon merchandise. 
Harman vs. Kingston, 3 Camp., 150; Potts vs. Bell, 8 T. R. 548 ; 
Flindt vs. Waters, 15 East, 266. 

The insurance upon the life of the husband of the plaintiff was a va- 
lid and lawful contract at the time it was made, in 1849, and was for the 
term of his natural life, in consideration of a sum paid at the date of 
the policy, and the further consideration of the annual payment of a 
like sum on or before the second day of April in every year. This 
was not a policy from year to year, but an insurance for life, subject 
to be defeated by the non-performance of the condition ienmaaae 
to wit, the payment of the annual premium. 

It is expressly declared in the contract of insurance that if the an- 
nual payments should not be made, “that said policy should cease 
and determine,” and “that all previous payments made thereon 
should be forfeited to the company.” It-was a life policy. Hodsdon 
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vs. Guardian Life Ins. Co., 97 Mass., 144 ; Reese vs. Mutual Benefit 
L. Ins. Co., 26 Barb., 556 ; N. Y. Life Ins. Co. vs. Clopton, 7 Bush. 
(Ky.) R., 179. 

The contract was not as to all its stipulations, and as to both par- 
ties, executory. It was executed by the plaintiff by the payment of 
the annual premiums from 1849 to and including 1861, while it was 
wholly executory on the part of the defendant, its undertaking being 
to pay the amount specified upon the death of the insured. It is no 
answer to say that the plaintiff had only paid for the risk incurred 
from year to year. The annual premium paid during the first years - 
of a life policy is in excess of the actual risk, and this excess is so 
much paid in advance for the greater risk during the later years in 
case of a prolonged life. The insurers would be greatly the gainers 
by avoiding all life policies on young lives after the payment of the 
annual premiums for ten or fifteen years, terminating the risk before 
the greater hazard of loss—the result of advanced age—has been in- 
curred. The contract was a continuing contract in the sense fhat it 
was to be performed in the future, but it was not a contract of con- 
tinuance, in its performance. The act to be performed by the defend- 
ant was a single act, the payment of a specified sum upon the hap- 
pening of a certain event, and in this respect was like a covenant or 
promise to pay a sum of money at a day certain, or upon any condi- 
tion lawful in itself. There is no pretense that a contract of the lat- 
ter kind would be dissolved by war, The contract would remain, the 
remedy would be suspended. The act to be performed by the plain- 
tiff was a single act to be performed at stated periods, and was not 
like the contract of partnership, and some other contracts which are 
continuous in their performance. 

In the case of a marine insurance, or a contract of affreightment, 
a war might act as a dissolution, and put an end to them. The first 
is upon enemy’s property, and an insurance is in support of their 
commerce, and entirely inconsistent with the allegiance due to the 
government of the underwriter. As to such a contract, the authori- 
ties say the insurance terminates absolutely and at once by the very 
act of war, and the parties are in the same condition as if no contract 
was made ; the one loses the premium and the other his security 
against loss. But the rule will hardly apply to a life policy when 
large sums have been paid for premiums. 

There is nothing in the policy of the law or the interest of the pub- 
lic calling for an enforcement of the law of confiscation incident to a 
state of war after the war has ceased and the people of the two belli- 
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gerent nations have again become one, solely for the benefit of one of 
two contracting parties, by the forfeiture of the rights of the other. 
This would be simply a confiscation of property after war had ceased, 
at the instance and for the benefit of individuals. By the payment of 
the annual premium in April, 1861, the life was insured until April, 
1862 ; the engagement of the defendant was then lawful, and was to 
the effect that the company would pay the plaintiff five thousand dol- 
lars upon the death of her husband within the year. A promissory 
note in that form, made upon a good consideration, would be obliga- 
tory, and if the death occurs within the year, although after war had 
intervened, the right of action would be suspended during the war, 
but revive with the return of peace. 

There is no reason apparent why the promise to pay money upon 
the termination of a specified life should necessarily be terminated by 
the happening of war between the States of which the parties are re- 
spectively subjects, as unlawful and inconsistent with the state of war, 
merely because it is called an insurance upon life. The policy in this 
instance protects the insurers and makes void the policy ifthe insured 
enter any military or naval service, or dies in the known violation of 
the laws of the United States, so that the risk was not increased by 
the state of war, nor the ability of the enemy to fill up the ranks of 
its army and navy affected by the insurance upon the life of its citi- 
zens. Those insured would rather be deterred from taking up arms 
against the United States, lest their policies should be avoided. Had 
the insured died at any time before April, 1862, I think there can be 
no doubt that the contract would have been regarded as one of those 
which, lawful when made and executed by the one party, are not dis- 
solved, but merely suspended by the existence of war, and that a re- 
covery could have been had at the close of the war. 

The contracts between the individuals of belligerent States are ne- 
cessarily suspended during the war of these States, but are not an- 
nulled. Phill. Int. Law, 666; Per Nelson, J., Prize Cases, supra. 
Mr. Wheaton says commercial partnerships are dissolved by the mere 
force and act of war, though as to other contracts, it only suspends 
the remedy. Wheat. Int. Law, 8th ed., 403, § 317. This is upon the 
principle that the States, and not the individual, wage war. The 
question then remains whether the non-payment of the annual pre- 
miums during the years 1862, 1863, and 1864, involved a forfeiture 
of the policy and of all payments before then made. That such 
would be the effect of the non-performance of the condition, unless 
waived or legally excused, is not disputed, and unless the performance 
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was waived by the defendant, or is legally excused by the existence of 
the war, the plaintiff must fail in her action and submit to the loss 
resulting from the forfeiture. It must be borne in mind that the war 
was the act of the States, and that individual citizens are not identi- 
fied with their government so as to expose them to the rule of law, 
that he who by his own conduct prevents the fulfillment of a contract, 
or renders its performance impossible, shall not take advantage of a 
non-performance on the other side, or excuse the non-performance 
upon his part. Odlin vs. Ins. Co. of Pennsylvania, 2 Wash. C. C. R., 
312 ; Francis vs. The Ocean Ins. Co., 6 Cow., 404, S. C. in Error, 2 
W. R., 64. The condition of affairs which made the payment of the 
premiums by the plaintiff during the years named unlawful, and 
therefore impossible, was not created by the act or default of the 
plaintiff, but resulted from the acts of the governments of which the 
respective parties were subjects. There is a manifest distinction be- 
tween mere impediments and difficulties in the way of the perform- 
ance of a condition, and an impossibility created by law, or the act of 
the government. This is clearly recognized in Wood vs. Edwards, 19 
J. R., 205 ; People vs. Bartlett, 3 Hill, 570. An individual by his co- 
venant may undertake, as against his own acts and the acts of stran- 
gers, but not against the acts of God or his government, or of the ob- 
ligee. See Per Nelson, Ch. J., People vs. Bartlett, supra. In Wolfe 
vs. Homer, 20 N. Y., 197, the performance of the undertaking became 
impossible by the act of God in the death of the party, and perform- 
ance was held excused upon the ground that the parties must be 
deemed to have made this an exception by implication. So, too, a 
party is excused from the performance of his covenant when the per- 
formance is made unlawful by act of Parliament. If made absolute- 
ly unlawful it operates to repeal the covenant; if only temporarily un- 
lawful, it suspends the operation. Brewster vs. Kitchin, 1 Ld. Ray- 
mond, 317 ; Lord Alvanley, Ch. J., in Touteng vs. Hubbard, 3 B. 
and P., 291, says : “ But when! the policy of the State intervenes and 
prevents the performance of the contract, the party will be excused.” 
That which will avoid a covenant will nullify a condition, and vice 
versa. Platt on Cov., 569; Doughty vs. Neal, 1 Saund. R., 214, N. 
(2.) The policy of the law is to mitigate the severity of wars, and 
relieve citizens, so far as consistent with the interest of the govern- 
ment, from the hardships incident to it, and a fortiori, the stringent 
and severe rule invoked by the defendant, should not be applied in a 
doubtful case so as to produce extreme hardship, when, by adopting 
a milder and more equitable rule, each of the contracting parties will 
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secure equal and exact justice, and all their legal and equitable rights. 
The operation of the statute of limitations is held suspended during 
the war by reason of the inability to enforce the claim, and this is in 
harmony with the benign tendency of the age, the result of advanced 
civilization. Hanger vs. Abbott, 6 Wal., 5382. Judge Clifford says : 
“Neither laches nor fraud can be imputed in such a case.” At the 
time of making the contract in this case, the plaintiff had the legal 
right and ability to make the annual payments, but the effect of the 
war was to make the attempt unlawful without any fault on her part. 
The operation of a condition as express and absolute as in this case 
was held suspended during the war in Semmes vs. Hartford Ins. Co., 
13 Wal. 158.* The condition there, as here, was by the act and 
agreement of the party, and yet, its performance being impossible, it 
was held to be inoperative, and the time for bringing the action ex- 
tended, notwithstanding the agreement of the parties, by the mere 
act and effect of the war. It was held that the disability to sue im- 
posed on the plaintiff by the war, relieved him from the consequences 
of failing to bring suit within the time specified in the policy. The 
same principle would relieve the present plaintiff from the conse- 
quences of failing to make the annual payments by the day. She 
was guilty of no laches, and why subject her to a forfeiture? No in- 
justice is done the defendant in this case by permitting the plaintiff 
to make now the payments which she could not lawfully make be- 

tween 1861 and 1865. : 

The interest will compensate for the non-payment at the time, and 
the defendant in legal corttemplation will be precisely in the situation 
it would have been had the money been paid on the law day. Man- 
hattan Life Ins. Co. vs. Warwick, 20 Grattan, 614 ;f and N. Y. Life 
Ins. Co. vs. Clopton, 7 Bush. (Ky.) Rep., 179 ; (Hamilton, ex’r, vs. 
The Mut. Life Ins. Co. of New York,|{ recently decided, in the Cir- 
cuit Court of the United States in the Southern District of New York, 
are precisely in point, and, if followed, decisive of this case. 

The reasonings of the prevailing opinions in these cases abundantly 
sustain the judgments. The case comes before us on demurrer to 
the complaint, and if there are any equities or any facts or circum- 
stances which would deprive the plaintiff of the rights to which the 
case made by the complaint entitled her, the defendant may set them 
up by answer. 

It was also claimed that the defendant, being a mutual company, 


* 1 Ins. Law Jour’l, 663. + 1 Ins, Law Jour’l, 673. 
t 1 Ins. Law Jour’), 115. 
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of which all holders of policies were members, it was a partnership 
which was dissolved by the war. Trading and commercial partner- 
ships, and perhaps all partnerships, are dissolved by war between the 
States of the several partners. But whatever analogies there may be 
between mutual companies and ordinary partnerships, and the rela- 
tion of the members of the two organizations, an incorporated com- 
pany, although organized upon the mutual principle, is in no proper 
or legal sense a partnership. The defendant is a body politic and 
corporate, capable of contracting, and of suing and being sued, and 
the relation between the plaintiff and the corporation is that of in- 
sured and insurer, and the rights and duties of the contracting par- 
ties are to be governed and determined by the terms of the policy by 
which the insurance is effected, as in other cases. Other and inci- 
dental rights are secured to the plaintiff, as a member of the compa- 
ny, and one of the corporators, but this does not make the members 
partners as between themselves, or affect the express contract of the 
corporation. If it was a partnership, as claimed, and dissolved by 
the war, the plaintiff has not forfeited her share in the assets of the 
copartnership, but is entitled to an accounting as of the day of the 
dissolution, and to her due proportion of the property and assets. 
This would lead to a-result not desired by the defendant. 

The defendant also objects to the right of the plaintiff to maintain an 
action at this time, there having been no loss, and therefore no cause of 
action upon the policy. The allegations of the complaint are that the 
plaintiff has tendered the premiums due, and that the defendant re- 
fused them, and declared the said policy cancelled and forfeited. This 
is a peculiar case, and there are many reasons, unless there is some 
rigid rule forbidding the court to entertain jurisdiction, why it should 
determine the matters in controversy at this time. 1. There is an ac- 
tual controversy existing, and the only parties to it are before the 
court. There is not the reason for declining jurisdiction that present- 
ed itself in some of the cases cited by the defendant, as in Grove vs. 
Bastard, 2 Phi., (Eng. Cha’y, 22,) 619, that all the parties in interest 
could not be heard and their rights determined. 2. Present rights 
under the policy, and incident to it, are denied the plaintiff. Her po- 
licy having been declared forfeited and cancelled, she is excluded from 
the privileges and denied the rights which belong to her as a member 
of the company. She is entitled, unless the claim of the defendant is 
well grounded, at once and at all times, to the privileges of other po- 
licy-holders, and to be recognized as such. 3. The plaintiff is enti- 
tled, ifthe right to pay the premiums and continue the policy still ex- 
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ists, to pay the arrearages and stop the accruing of interest, and to 
make the future payments as they accrue and become due, without in- 
terest, and relieve herself as well of the risk and burden of retaining 
the money which of right belongs to the defendant. 4. The contract 
of insurance, where the policy is to be kept alive by periodical pay- 
ments, is peculiar, and the duty to pay and the obligation to receive 
are mutual. It is somewhat different from a simple obligation to pay 
money, & tender to perform which would bar an action upon it. So, 
too, a receipt or acknowledgment of the payment is customarily giv- 
en, and is as essential as evidence of the continuance of the contract 
as is the original policy. The policy-holder is entitled to some evi- 
dence of the performance of the condition on his part, if, as is be- 
fieved, the universal usage is for the insurers to certify in some way 
the fact that the annual premiums are paid. 5. It is fit and proper 
that both parties to the contract should know their rights. Especial- 
ly is it important to the plaintiff and the insured, that if this policy 
is avoided they may seek insurance elsewhere, and if valid, that they 
may perform the conditions of the policy. In ordinary cases courts 
will not, in advance of any present duty, obligation or default, declare 
the rights and obligations of suitors ; they will do it where peculiar 
circumstances render it necessary to the preservation of right. It 
was done in Baylies vs. Payson, 5 Allen, 473. 

Courts of equity depart from the ordinary rules by which their ju- 
risdiction is hedged in, in order to do equity between suitors, and 
whether a proper case is made for the exercise of the equitable pow- 
ers of the court, necessarily depends upon the circumstances. See 
Ball vs. Coggs, Brown’s Parl. R., 296 ; Buxton vs. Lister, 3 Atk., 383; 
2 Story on Eq. Jur., § 826. 

Had the parties made a case containing precisely the facts alleged 
in the complaint for submission under § 372 of the code, the court 
would not have hesitated to entertain jurisdiction and pass upon the 
merits of the controversy. 

The court has jurisdiction, and the judgment must be reversed and 
judgment given for the plaintiff, with leave to defendant to answer. 
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SUPREME COURT OF ILLINOIS. 


SEPTEMBER TERM, 1872. 


Appeal from Cook County Circuit Court. 


THE HOME INS. CO., or New Yorks, Appellant, 


vs. 


JOHN HECK, Appellee.* 


The plaintiff insured a quantity of cord-wood, which was piled upon the line of a 
railroad. The policy ao that the company might cancel the policy on 
notice and return of the unearned premium, The agent of the plaintiff, while 
fires were burning in the surrounding clearings and forests, notified the insured 
of the cancellation of the policy. 

The court below refused to transfer the cause to the United States Court, on the 
affidavit of the defendant. Held, that as the petition and affidavit are not made 
a part of the record by bill of exceptions, this court must regard them. 

The company had a right to cancel the policy, on giving notice and returning the 
unearned premium, although the wood was in greater danger of fire at the 
time than when it was insured. The insurer cannot however cancel the policy 
when the fire is approaching the property insured, or in the face of a threat- 
ened and approaching danger. 


It was error to instruct the jury that if the agent of the company notified the 
plaintiff before the loss, of its intention to terminate and cancel the policy, the 
laintiff could not recover. It was error to instruc} the jury that if the agent 
followed that the wood was not being protected against the fires with that de- 
gree of care which a man of ordinary prudence and caution would use, and 
that in consequence of such want of care there was danger that the wood 
would be destroyed, he would be justified in cancelling the policy. 


The insured had a contract with a railroid company, by which he was to deliver 
and pile wood on the line of the railroad, for which the company was to pay 
a stipulated price. The company had no control over the wood, but as it was 
needed, the agent of the company, without saying anything to the insured, took 
as much as he wished from the piles, measured it, sent a voucher for it to the 
general office, and it was paid for in from twenty to sixty days. 


Heid, that the wood was the property of the insured. Judgment for the plaintiff 
affirmed. 


* Decision rendered February 7th, 1873. 
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Breese, J. 


This was an action of assumpsit in the Cook Circuit Court on a 
policy of insurance written by the Home Insurance Company, of 
New York, on the third day of October, 1871, on a quantity of cord- 
wood, cut, corded and piled by the plaintiff on the line of the Pitts- 
burgh, Cincinnati and St. Louis Railroad, in the State of Indiana. 
The defense was that the insurance company had notified the assured 
of a cancellation of the policy as authorized by the terms of the po- 
licy. 

The cause was tried by a jury and resulted in a verdict for the 
plaintiff. A motion for a new trial having been overruled, there was 
judgment on the verdict. To reverse this judgment, the defendant 
appeals. The first point made by appellant is the refusal of the court 
to transfer the cause on the affidavit of the defendant to the United 
States Court in pursuance of the act of Congress of March 2nd, 
1867. The petition and affidavit is not made a part of the record by 
bill of exceptions ; consequently this court cannot regard them. Ap- 
pellant raises several questions upon the rulings of the court upon 
the instructions ; and first, appellant complains that the plaintiff’s 
first instruction was erroneous, and should not have pore given. That 
instruction was as follows : 

“Whether defendant had the right to cancel the policy in suit, de- 
pends upon the condition, with reference to danger of fire, in 
which the wood was at the time defendant’s agent, Russell, notified 
the witness, Lane, that he would cancel said policy. If at that time 
the wood was in greater danger of fire than it was on the third day 
of October, 1871, when the contract was made, then defendant had 
not the right to rescind the contract and cancel the policy ; but if it 
was in no greater danger of fire on Saturday than it was when the 
contract was made, then the defendant had the right to rescind. 
Whether it was or was not in greater danger at that time, is a ques- 
tion for the jury to determine. Although you should find that at the 
time defendant’s agent, Russell, notified the witness, Lane, that he 
would cancel the policy, the wood was not then in greater danger from 
fire, still the defendant is not entitled to treat the policy as cancelled, 
unless the premium to be returned to plaintiff was actually tendered, 
that is, shown to plaintiff, or an agent authorized to receive it for him, 
unless the actual tender or showing of the money was distinctly 
waived by the plaintiff or such agent. And upon the question of ten- 
der, the burden is upon the defendant to establish that fact by evi- 
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dence preponderating in its favor, and if the evidence is equally bal- 
anced upon that point, you must find that the policy was not can- 
celled.” It is of the first two clauses of this instruction appellants 
complain. They contend that the right to cancel the policy did not 
depend upon the condition in which the wood was at the time of the 
notice of cancellation. 

Taking the two clauses together as the instruction, it asserts this 
principle of law : If the wood insured was in greater danger by fire 
when the offer to refund the premium was made than it was when the 
policy was issued, the company could not rescind. We think this is 
laying down the law too broadly, for, by the terms of the policy, the 
insurer had a right to rescind on notice and a return of the unearned 
premium. It cannot be claimed, however, that an insurer against 
. fire can, when the fire is approaching the property insured, cancel the 
policy. This would be acting in bad faith, and would not be justified 
by the law of the contract. Insurance is a contract of indemnity, the 
basis of which is, or ought to be, good faith on both sides. Of what 
avail would it be to take a policy against fire to permit its cancella- 
tion when the fire is approaching ? 

Appellants also complain that the court refused to give the first, se- 
cond and fourth instructions asked by them. The first is as follows : 

“The jury are instructed that by the terms of the policy of insur- 
ance, the defendant had, at any time before the loss or danger of the 
property insured, the right to terminate its liability by giving notice 
thereof to the plaintiff, and by the re-payment of the premium. If, 
therefore, the jury believe from the evidence in the case that during 
the life of the policy, and before the loss had occurred, the defendant 
through its agent in good faith notified the plaintiff or its agent of its 
intention to terminate and cancel the policy, and returned, or offered 
to return the premium, then the verdict must be for the defendant.” 

The objection to this instruction is obvious, It makes the right of 
cancellation depend upon an intention entertained by the agent in 
good faith to cancel the policy. It leaves out of view threatening and 
immediate danger which may environ the insured property. As ap- 
pellants’ counsel remarks in another part of his brief: “No court 
would permit an insurance company to declare a policy upon a cer- 
tain building cancelled when the adjoining building was in flames.” 
The jury are required by this instruction—the second clause of it—to 
consider, not the circumstances surrounding the property insured, 
but only the good faith with which the agent may have given the no- 
tice of cancellation. The next instruction refused is as follows : 
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“ The jury are instructed that if they believe from the evidence in 
the case that the wood in question was destroyed by fire coming from 
an entirely different direction, or from a different source from that 
from which danger was apprehended at the time notice was given of 
the termination of the policy, then the defendant had the right to ter- 
minate the policy by giving notice thereof to the plaintiff or his 
agent, and by refunding or offering to refund the premium paid.” 
This instruction is coupled in the argument of appellants’ counsel 
with the following : 

“The law will not presume, and the jury, in the absence of any ev- 
idence in the case, will not be justified in presuming that an attempt 
to cancel the policy in question, and an offer to rescind the premium 
paid thereon was made in bad faith. If the jury believe from the ev- 
idence in this case that Mr. Russell, acting as the agent of the defend- 
ant on the 5th day of October, 1871, upon examining the wood de- 
scribed in the policy, and the manner in which it was being cared for, 
honestly came to the conclusion that it was not being protected 
against the fires then burning in the surrounding clearing and forests, 
with that degree of care which a man of ordinary prudence and cau- 
tion would exhibit in the protection of his own property under simi- 
lar circumstances, and that in consequence of such want of ordinary 
prudence and caution there was danger that said wood would be de- 
stroyed by said fires, then the jury are instructed that he would be 
justified for that reason in terminating the policy by giving notice of 
the fact to the plaintiff or his agent, and returning or offering to re- 
turn the premium.” In regard to the first of these instructions, if 
there was an impending fire from a quarter different from the one 
which first caused apprehension, the insurer would have no right to 
cancel the policy. It would be an act done in the face of a 
threatened and approaching danger, and which the insurers were not 
competent todo. Such a right would render policies of insurance 
valueless. The other instruction takes away from the jury all consid- 
eration of the facts existing at the time the fire was raging, and places 
the right to cancel the policy solely upon the honest belief of Russell 
that the wood was not properly cared for. It was well calculated to 
mislead the jury and to fix their attention upon the single fact of the 
honest purpose of Russell. We think the court properly refused 
these instructions. 

Another point of importance is made by appellants, and that is as 
to the ownership of the property. Appellants contend it was the 
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property of the railroad company. [If so, appellee has no right to re- 
cover of appellants. What are the facts ? 

The wood was cut by appellee on his own land, hauled to the line 
of the Pittsburgh, Cincinnati and St. Louis Railroad, corded and 
piled at Kokomo, a station on that road, and he testifies it was his 
wood when insured. William Jones testified that appellee employed 
him to watch the wood the day it was insured—watched it until it 
was burned. D. D. Rudolph, the fuel agent of this railroad, testifies 
he knows when Heck had a lot of wood ; knows when it was burned; 
took account of and measured the place where the wood had been to 
ascertain how much had been burned ; measured wood for Heck on 
the same ground three or four times before this wood was gotten out 
by Heck for the use of the railroad company ; took out wood each 
month ; there was other wood besides Heck’s there, some of which 
was destroyed ; the railroad company had 1,200 cords destroyed ; 
verbal contract made with Heck in 1868 ; Heck was:to deliver wood 
on the line of the railroad between Kokomo and Galveston ; that 
was part of the contract, and witness was to pay so much for it ; 
measured it when it was taken out ; was to measure it and send vou- 
cher to the company ; the wood when delivered was not under the 
control of the company ; we could take it when we chose without say- 
ing a word to Heck ; we did not exercise any control over it until we 
received it ; the wood that was burned had been there a year ; they 
were hauling all the time and we taking it away from any pile that 
suited us ; it was not delivered until we received it ; we received it 
when measured and marked ; had never measured this wood ; mea- 
sured it after it was burnt, by order of the superintendent ; we had 
the right to take any of the wood when piled, or all, if we wanted it; 
as soon as it was marked and piled we could take it and haul it off 
whenever we pleased ; we had been taking and using the wood as we 
wanted it ever since Heck commenced delivering, in 1868 ; had a ha- 
bit of putting on the wood the names of the men who delivered it, 
when we wanted it ; when witness measured wood he made a voucher 
and sent it to the general office, and it was paid in twenty to sixty 
days’ time ; the delivery was made by Heck to the railroad company 
when wood was measured ; we never paid for the wood that was 
burned. 

We think this testimony most conclusively settles the question of 
ownership, and the trouble has arisen from a misuse of the word “ de- 
livered.” It is very evident the wood was the property of appellee 
when cut and hauled and piled at Kokomo. As a mass it was his. It 
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was deposited, not delivered, on the line of the railroad for the con- 
venience of the road—not delivered to them as their property, for 
there was no one present to accept it. It was delivered only in such 
quantities as the road wanted, and the quantity was measured to them 
from any pile the company or their agent might select. ‘Will it be 
pretended that the railroad company could maintain trover for any 
one of these piles of wood, it not having been measured to them and 
received by them? No one will so insist. As unmeasured piles—as 
they were—they were the property of appellee. When a pile was 
broken in upon, and a quantity taken from it and measured to the 
company, that specific quantity belonged to the railroad company, and 
nothing more. Suppose after Heck had piled the wood the company 
did not choose to provide their fuel from any one of his piles? What 
then? Whose wood would it be under the contract testified by Ru- 
dolph, their fuel agent? Certainly not that of the company. Were the 
company under an engagement to take all the wood Heck deposited 
there, and they declined doing so, Heck’s remedy would be on the 
contract, and he could recover damages for its breach, but the title to 
the wood would remain in Heck. 

There is not in our judgment a particle of proof to establish title in 
these piles of wood covered by this policy in the railroad company. 

In this connection appellants complain that instruction eleven asked 
by them was not given. The instruction is as follows : 

“If the jury believe from the evidence in this case that before the 
issuance of the policy in question the plaintiff had entered into an 
agreement with the railroad company, by which he had agreed to sell 
to them a quantity of wood at a certain fixed price per cord, to be 
piled and delivered on the line of said railroad, between Kokomo and 
Galveston; that in pursuance of such agreement the wood in question 
was piled and corded on the line of said road, and delivered to said 
railroad company ; that the said railroad company, by the terms of 
such agreement, had the right to take such wood at such times and in 
such quantities as it saw fit, and agreed to measure the same when 
taken, and within a certain stipulated time thereafter pay for the same, 
then the jury are instructed that the title to all said wood thus piled 
up and delivered on the line of said railroad, passed to said railroad 
company ; that said company is liable to the plaintiff therefor, and 
the verdict in this case must be for the defendant.” 

This instruction might have been given without any prejudice to 
appellee’s case had the court modified it by telling the jury what con- 
stituted a delivery, and that there was no evidence of a delivery of the 
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wood in cords or piles. But as directing the attention of the jury to 
the ownership of the wood, that had been done by appellants’ fourth 
and fifth instructions—particularly the fifth, which is as follows : 

“If the jury believe from the evidence in the case that before the 
8th day of October, 1871, the wood in question had been actually sold 
by the plaintiff to the railroad company, and that plaintiff had ceased 
to have any interest in it, then the verdict must be for the defend- 
ant.” 

To decide this question under this instruction, the jury must have 
taken into their consideration all the elements contained in the elev- 
enth instruction, which was refused. It is idle to pretend there was a 
sale and delivery of these different piles of wood to the railroad com- 
pany. 

They were always the property of appellee. Appellants took a risk 
on them at a high premium, and they ought to be held to a strict ac- 
countability. Every exertion was made by appellee to save his prop- 
erty from the flames, but unavailingly. Appellants must pay its in- 
sured value. Although appellee’s first instruction is faulty, being too 
broad in its scope, yet the jury could not be misled by it, and the me- 
rits being so clearly with appellee, we would not reverse for this 
error. 


Justice has been done, and the judgment must be affirmed. 


UNITED STATES CIRCUIT COURT. 


Western District of Michigan. 


BENJAMIN LUCE, Plainiiff, 
vs. 
THE SPRINGFIELD FIRE AND MARINE INS. CO., Defendant.* 


The defendant insured the plaintiff's assignor against loss or damage by fire, to 
the amount of $2,500.00, on his oil paintings, consisting of landscapes and 





* Decision rendered March, 1873. From Chicago Legal News, 
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portraits, as per schedule. In the printed portion of the policy was the follow- 
ing clause: ‘‘ Said loss or damage to be estimated according to the true and 
cash value of the said property, at the time the same may happen.” The sche- 
dule enumerated 105 paintings, and opposite the name of each was placed an 
amount, as $1,000.00, $3,000.00, etc., without further words or explanation. 


After the loss, the general agent and adjuster of one of three other companies 
which had issued policies upon the same property, and who represented him- 
self as acting for all the companies interested, entered into an agreement with 
the insured that the companies would pay pro rata, and that he should accept 
$3,000.00, in full satisfaction of the four policies. The evidence showed that 
the agent was not authorized to bind the defendant. 


An agreement of compromise must have been one which would operate as a satis- 
faction of the contract of insurance before such agreement can be offered as a 
defense to an action on the policies. It must bind both parties so that suit may 
be maintained by either to enforce the same. 


A valued policy determines beforehand the amount for which the insurer is liable 
in case of loss, and the amount is inserted in the policy as a fixed sum to be 


paid if loss occurs. It does more than merely value the property insured: It 
values. the loss. 


If in the schedule, before the sign of dollars,in each instance some word as 
** worth,” ‘‘ valued at,” ‘‘ value,” or ‘‘agreed value,” had been inserted, indi- 
cating that the figures represented agreed values, this might be held to be a 
valued policy. The tendency of the cases is to hold that valuing the property 
values the loss and is in the right direction. 


If the written part of a policy is inconsistent with the printed, the latter must give 
way ; but the rule is as well settled that the different classes must be made to 
harmonize if possible. In this policy these parts are not inconsistent. This is 
not a valued policy. Judgment for plaintiff. 


O. E. Corzrrr anp L. D. Norris, for Plaintiff. 
Hvuaus, O’Brien & Soutey, for Defendant. 


Wirzey, J. 


Luce brings this action as the assignee of a policy of insurance is- 

sued by the defendant to James H. Roberts, dated Feb. 28th, 1871, 
insuring Roberts “ against loss or damage by fire, to the amount of 
twenty-five hundred dollars, for one year, on his oil paintings, con- 
sisting of landscapes and portraits, as per schedule—$7,500.00 other 
insurance.” In the printed portion of this policy is this clause : 
“ Said loss or damage to be estimated according to the true and act- 
ual cash value of the said property at the time the same may hap- 
pen.” 
The schedule referred to in the policy was made up and furnished 
by the insured to defendants’ agent some two or three days after the 
application for insurance, and subsequent to the date of the policy, 
enumerating one hundred and five paintings ; opposite each is ex- 
tended in figures what purports to be Roberts’s estimate of value. I 
say Roberts’s estimate, because it is in proof that the figures indicate 
his valuation. The schedule reads : 
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“President Taylor and Cabinet, $1,000.00. 

“ President Harrison and Cabinet, $1,000.00. 

“ One full-length portrait of Washington, $1,000.00. 

“General Taylor and the battle of Buena Vista, $3,000.00,” etc., 
comprising one hundred and five paintings, the aggregate of the sums 
extended amounting to $45,900.00. Three questions are presented : 

1. Was there a compromise between Roberts, plaintiffs assignor, 
and defendant and the other companies that issued policies insuring 
the property ? 

2. Was the policy issued by the defendant a valued policy ? 

3. What is the measure of damages? 

Four companies issued policies covering the property in question, 
three of them insuring $2,500.00 each, and one $2,400.00, making 
$9,900.00 insurance. Defendant’s policy was for $2,500.00, the 
“ Phoenix,” of Hartford, $2,500.00, the “Home,” of New York, 
$2,500.00 and the “ Queen,” of Liverpool and London, $2,400.00. Mr. 
Ireton, the general agent and adjuster of the “ Phcenix,” visited 
Grand Rapids, and under claim that he represented, for purposes of 
settlement, all the companies, obtained an understanding with the in- 
sured that the companies would pay pro rata, and the insured would 
accept three thousand dollars in full satisfaction of the four policies. 
All the paintings, save two, having been destroyed by fire, Roberts 
claimed nine thousand nine hundred dollars full insurance. Ireton 
claimed the paintings were worthless as works of art, and of trifling 
value. The evidence shows that Ireton had not authority to bind all 
the companies, consequently his promise that any company for which 
he was not authorized to act would give Roberts a draft for its pro- 
portion, was not binding on such company. From which it follows 
that as to all the policies, there was no binding compromise. 

By the terms of the arrangement, Roberts was to receive drafts from 
the companies as soon as they could arrive from Detroit, where de- 
fendant and the “ Queen ” were represented by general agent and ad- 
juster. The two drafts from Detroit were received within two or 
three days by the local agents at Grand Rapids, who offered them to 
Roberts if he would receipt and surrender the policies of those com- 
panies. A few days after this, Roberts transferred to plaintiff Luce 
all the policies remaining in his hands, and his rights in the surren- 
dered ‘‘ Phoenix” policy. No draft in behalf of the “Home” com- 
pany was received by the local agents, nor was one drawn or tendered 
to Roberts in behalf of the “ Home” until the trial of this cause. 

Mr. Ireton, at the time of the arrangement of compromise, gave 
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Roberts a draft for $757.58, on the “ Phonix ” Co., being its propor- 
tion of the $3,000.00 to be paid in compromise, and took up the pol- 
icy of that company. The tender by defendant and the “ Queen ” 
was conditioned that Roberts surrender and receipt the policies. It 
would seem that such incomplete tender by two companies, and no 
seasonable tender by the “ Home,” would present another good rea- 
son why the compromise was not effected, if a tender and readiness 
to perform were necessary. But standing as a mere agreement of 
compromise, it must have been one which would operate as a satisfac- 
tion of the contracts of insurance, before such agreement can be_ of- 
fered as a defense to an action on the policies. A compromise agree- 
ment, like accord and satisfaction, in order to take away the right of 
action on the original contract, must be an agreement which is sub- 
stituted for the pre-existing obligation. It must bind both parties so 
that suit may be maintained by either, to enforce the same. I think 
neither party was bound by the compromise arrangement, except so 
far as it was executed, as it undoubtedly was, with the “ Phoenix ” 
company. 

The question of valued policy is not so free from difficulty. This 
policy runs very close to the dividing line between an open and a val- 
ued policy, but after much consideration, it is my opinion that this is 
not a valued policy. Sucha policy determines beforehand the amount 
for which the insurer is liable in case of loss, and it is inserted in the 
policy as a fixed sum, to be paid if loss occurs. It does more than 
merely value the property insured, it values the loss. To do this the 
policy must amount to a contract, either to pay, in case of loss, a sti- 
pulated sum ; or that the property shall be estimated at a stipulated 
sum in case of loss. Such seems, fairly stated, to be the rule of the 
books. Flanders on F. Ins., 45; Phil. on Ins. secs. 1178, 1180, 
1213 ; Harris vs. The Eagle F. Ins. Co., 5 J. R., 368 ; Laurent vs. 
Chatham F. Ins. Co., 1 Hall R., 52, 53; Wallace et al. vs. Ins. Co., 1 
Bennett F. Ins., 412. 

An agreement between the insurer and insured that the property 
shall be estimated at a certain sum, would make a valued policy, and 
the question is, was that done in this case? It has been held, when 
the policy describes the property, and contains a clause “ valued at,” 
or “agreed value,” or “ worth,” followed by a specific sum, that such 
words indicate a valued policy, because amounting to an agreement 
that in case of loss, the property shall be estimated of the value 
stated. 

If the policy, after describing the property, had added only “ value 
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$10,000.00,” or other sum, this might probably, by analogy with de- 
cided cases, be held a valued policy ; and yet, it would then seem not 
to be within the idea of a valued policy as defined in the books, but 
to value the property, not the loss ; between valuing the property and 
valuing the loss, the books have attempted to make distinction, and 
yet it verges upon a distinction without a difference, when we con- 
sider the cases cited to illustrate and support the rule; and yet, in 
principle, there is a clear distinction, though not always exemplified 
by the adjudicated cases. The tendency of the cases is to hold that 
valuing the property values the loss, and is in the right direction. 

But does this policy indicate such an agreement between the par- 
ties? I read this policy as if, instead of the words “as per sched- 
ule,” it ran thus, “ Do insure James H. Roberts against loss or dam- 
age by fire, to the amount of $2,500.00, for one year, on his oil 
paintings, consisting of landscapes and portraits, viz. : 

“President Taylor and Cabinet, $1,000.00; President Harrison 
and Cabinet, $1,000.00; one full-length portrait of Washington, 
$1,000.00 ; General Taylor and the battle of Buena Vista, $3,000.00,” 
and so on, with the entire list of 105 puintings. 

Now unless the court interpolates into this contract some word or 
words, not there, before the sign of dollars, in each instance, indicat- 
ing that the figures represent agreed values, as “ worth,” “ valued at,” 
“value,” or “agreed value,” it is not clearly seen how the policy can 
be held, according to adjudicated cases, or upon principle, to be an 
agreement that in case of loss, such amounts shall be the estimated 
value of the paintings named. Especially is it difficult to so read the 
contract, when further on in the printed portion of the policy is the 
express stipulation that “the loss or damage is to be estimated ac- 
cording to the true and actual cash value of the property at the time 
the same may happen.” 

If the written part of the policy is inconsistent with the printed 
portion, the latter must give way to the former is a well-established 
rule in reference to policies of insurance, but I am unable to say that 
there is any inconsistency, and certainly the rule is as well settled 
that the different classes must be made to harmonize if possible. 
They are not inconsistent, but in harmony, when read together. 
Without further discussion, I hold, for the reasons stated, that this is 
not a valued policy. 

The only question remaining is, as to the rule of damage. The 
plaintiff’s only testimony on this subject is that given by Roberts, the 
insured, who says, in his judgment the paintings were worth forty- 





448 Report of Decisions. [June 


five thousand dollars. Roberts is an old man, and has for thirty 
years been engaged in painting ; but when his testimony is weighed 
in the light of the evidence produced by the defendant, no one can 
justly conclude otherwise than that Roberts’s judgment is not a safe 
criterion of the value of these paintings. The basis of his judgment 
was not stated, and I have little doubt no just basis for his extrava- 
gant valuation exists. 

On the part of the defendant there were four persons testified, all 
of whom speak from knowledge of works of art, including paintings. 
One, for thirty years has been a successful portrait painter ; two have 
been and are extensive dealers in paintings and works of art, import- 
ing from Europe, and evincing a discriminating, judgment of art 
works. They all testify that as works of art these paintings had no 
value. Their judgment was based upon, and they testified in refer- 
ence to, the two paintings which were not destroyed—portraits of 
“ John Wesley” and “ Governor Bouck,” which were by Roberts, the 
insured, declared to be of average merit with the paintings destroyed, 
as I have the testimony, though it is claimed he qualified this state- 
ment as to “ Wesley.” But take “Gov. Bouck” as a standard. The 
witnesses say these two paintings, which were produced in court, are 
worthless as works of art. Both paintings were thus characterized ; 
that of “ Wesley ” utterly worthless, and that of “ Gov. Bouck” as 
very inferior ; it has “hardness of color or surface texture, wanting 
in drawing, wholly defective in composition, coloring, and everything. 
They do not come under the head of art.” 

It is said by these witnesses, that landscape paintings of like inferi- 
or quality would be worth more than portraits, because they would 
sell better at auction to persons without taste, or ignorant of art or of 
the value of paintings. They say landscapes of like want of merit 
might bring twenty-five to fifty dollars at auction. Portraits of ‘‘ Go- 
vernor Bouck” might bring twenty-five to thirty dollars, for the sake 
of having a copy of Elliot’s original painting, but such portraits as 
“John Wesley,” would-be utterly worthless. Paintings find their 
market value mainly from their quality and the name of the artist. 
There are in this list of paintings, 88 portraits, 4 groups of portraits, 
5 battle-pieces, 4 historical pieces, and 4 landscapes. Under the ev- 
idence, it is somewhat doubtful what the value of the destroyed paint- 
ings may be, but the proof will justify me in finding about $3,000.00 
as the value, particularly if aided by the fact that the defendant, with 
the “Home” and “ Queen,” come into court and tender at this rate ; 
while in my opinion, $3,000.00 is the full value of the paintings in any 
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and every aspect of the case ; and I am not disposed, in view of all 
the facts, to fix the amount less. 


Defendant is liable for $757.58 of this value, and $44.20 for nine 
months’ interest. Judgment for plaintiff $801.78, and costs, 


SUPREME COURT OF MINNESOTA, 


JANUARY TERM, ‘1872. 


Appeal from Court of Common Pleas for Ramsay County. 


MARY SCHWARTZ, Respondent, 
vs, 


GERMANIA LIFE INS. CO., <Appellant.* 


The plaintiff made a written application to the local agent of the defendant for in- 
surance upon the life of her husband. The application stated that the present 
state of the husband’s health was good, and that he had never been afflicted 
with serious illness, and in answer to a question, also stated that the plaintiff 
was aware that the contract of insurance became valid only by the payment of 
the first premium, and closed with a provision, among a things, that the 
policy should not be binding until the amount of premiums, as therein stated, 
should be received by the company or some authorized agent thereof, during 
the lifetime of the party insured. 


The application was accepted by the company, and a policy forwarded to the 
agent. The policy provided that the first premium should be paid in hand, and 
the others annually, and further provided that it was accepted on the express 
condition that it should be of no effect if the premiums, or any part of them, 
were not paid on or before the several days thereinbefore mentioned for the 
payment thereof respectively, or within three days thereof. At the foot of the 
policy was a note as follows: ‘‘ Agents holding an appointmeht from the com- 
pany are authorized to receive premiums at or before the time when due, upon 
the receipt of the president or secretary of the company, but not to make, al- 
ter or discharge contracts or waive forfeitures.” 


The agent offered to deliver the policy to the husband upon payment of the pre- 
mium, but he refused to receive it on the ground that the solicitor had agreed 
to take the premiims in board. Afterwards, at his request, this policy was re- 
turned to the company, and another policy, like the first in all respects, save 


* Decision rendered April 3rd, 1873. 
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that it provided for semi-annual premiums, was forwarded to the agent, ard re- 
ceived October 25th. 

On the 13th of October the insured was seized with a dangerous illness, of which 
he died on the 29th of the same month. On the same diy the policy was re- 
ceived by the agent, and after its reception the plaintiff calle1 upon the agent, 
tendered the premium, and demanded the policy, which the agent refused to 
deliver on account of her husband’s sickness. 

There was evidence tending to show that the company’s instructions to the agent 
were to deliver policies on payment of the premium, provided the person 
whose life was to be insured was in health at the time of delivery. There was 
no evidence that these instructions were known to the plaintiff. 

The application for insurance is a mere proposal on the part of the applicant. 

en the insurer signifies his acceptance of it to the proposer, and not before, 
the minds of the parties meet and the contract is made. This acceptance must 
be signified by some act. 

When the agent offered the first policy to the husband, who was acting for the 
plaintiff, upon the payment of. the premium, the company thereby signified its 
acceptance of plaintiff's proposition. 

The plaintiff's refusal was a refusal to comply with the ‘erms of her own proposi- 
tion. It was a repudiation of the proposition—a rejection of the proffered ac- 
ceptance, and, in effect and fact, a refusal to receive the policy at all, aud the 
plaintiff having repudiated her own proposition, the company stood where it 
would have stood if it had never accepted plaintiff's proposition, conditionally 
or otherwise. 

If the agent had no authority, discretion, or duty, save only to deliver the policy 
upon payment of the first premium, then payment or tender of the premium 
would have entitled the plaintiff to the full benefit of the policy, the same as if 
it had been unconditionally delivered. 

It was competent for the company to trausmit its policy to its legal agent, with in- 
structions, general or special, to deliver the same to plaintiff upon payment of 
the first premium, provided her husband was in good health at'the time of such 
delivery. In such case the transmission of the policy to the agent would go no 
further than to signify the company’s acceptance of the plaintiff’s proposition , 
on condition that the husband was in good health. 

As the question whether the instructions were given to the agent was a question of 
fact, the policies and the correspondence between the company and the agent 
were properly received in evidence as documentary evidence of the transactions 
between the parties. 

The vice-president of the company, in answer to a question, stated that it was the 
custom of the company not to deliver or send policies to agents for delivery ex- 
= —_ condition that the person whose life was insured was in good 

ealth. 

Held, that this evidence was properly excluded. Unless the custom was shown 
to be known to the plaintiff, or to have been communicated to the agent as in- 
structions, it was immaterial. 

The statements in the application as to the health and physical condition of the 
party had reference to the state of facts existing, or which had existed at the 
yo of the application, and not to any which might occur subsequently to that 

te. ° 

[t was not necessary for the plaintiff to bring the amount tendered into court, as 
the defendant could receive it as a deduction from any amount she might reco- 
ver. Reversed and new trial granted. 


Berry, J. 


The principal controversy in this case relates to the law applicable 
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to certain facts with regard to which there is very little difference be- 
tween the parties. 

The defendant is a life insurance company, having its home office 
in the city of New York, and a local agency in St. Paul, in charge of 
one Ferdinand Willins. 

On the first day of September, 1870, the plaintiff made a written 
application to defendant, through said Willins, for insurance upon the 
life of Fridolin Schwartz, her husband. The application among other 
things contained statements that “the present state of health ” of the 
party whose life was to be assured was good ; that he was not afflict- 
ed with any bodily defect ; that the state of his health had been good 
theretofore, and that he had never been afflicted with any serious ill- 
ness, defect, or personal injury. It also contained the following ques- 
tion and answer, viz. : 

“ Are you aware that this contract of assurance becomes valid only 
by the payment of the first premium?’ Answer—“ Yes.” The ap- 
plication closed as follows, viz.: “It is hereby declared that the above 
are fair and true answers to the foregoing questions, and it is acknow- 
ledged and agreed by the undersigned that the above statements shall 
form the basis of the contract for insurance, and also that any untrue 
or fraudulent answers, any suppression of facts in regard to the par- 
ty’s health, or neglect to pay the premium on or before the days it be- 
comes due, will render the policy null and void, and forfeit all pay- 
ments made thereon ; also that the policy of insurance hereby applied 
for shall not be binding upon this company until the amount of pre- 
mium as stated herein shall be received by said company or some 
authorized agent thereof, during the lifetime of the party therein 
insured.” 

On said 1st day of September said Willins, by mail, transmitted 
to defendant’s home office the application, enclosed in a letter of that 
date, the text of which is as follows: “ Enclosed please find applica- 
tion of F. Schwartz, $1,000.00.” 

On Sept. 9th Willins received from the home office a letter signed 
by defendant’s president, dated Sept. 5th, acknowledging receipt of 
the application and letter from Willins, and enclosing a policy on the 
life of Fridolin Schwartz, bearing date on said Sept. 5th. This pol- 
icy is in general in the usual form of policies of endowment assur- 
ance. It provides for the payment of annual premiums of $62.88 
each, the first to be paid in hand, the rest, respectively, to be paid on 
or before the fifth day of September in every year, during the contin- 
‘uance of the policy. 
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The policy provides further that it is accepted upon the express 
condition that it shall be of no effect, 1st, if the declaration —evident- 
ly referring to the application made by or for the assured—“ forming 
part of the contract, and upon the faith of which this contract is 
made, shall be found in any respect untrue.” 5th, “If the above pre- 
miums ‘or any of them, shall not be paid on or before the several days 
hereinbefore mentioned for the payment thereof respectively.” Willins 
offered to deliver this policy to Schwartz upon payment of the premi- 
um. Schwartz declined to pay the same in cash, claiming’that one Ro- 
senfield, a solicitor in the employ of Willins, had agreed to take the 
premium in whole or in part in board, which, however, such solicitor 
had no authority to do. 

The policy was not delivered, but at the request of Schwartz was 
returned on Oct. 13th to the home office, with the request that it be 
changed for another policy providing for semi-annual instead of an- 
nual payments. On Oct. 25th Willins received a letter from the home 
office, acknowledging receipt of the returned policy and of his letter 
requesting the above-mentioned change to be made, and enclosing 
another policy like the first in all respects save that it provided for the 
payment of semi-annual premiums, $32.07 in hand, and $32.07 “ to be 
paid on or before the fifth day of March and September in every 
year during the continuance of the policy.” 

At the foot of each policy was a note as follows, viz: ‘“ Agents 
holding an appointment from the company are authorized to receive 
premiums at or before the time when due, upon the receipt of the 
president or secretary of the company, but not to make, alter or dis- 
charge contracts or waive forfeitures.” 

Ona Oct. 13th Fridolin Schwartz was attacked with a dangerous ill- 
ness, of which he died on Oct. 29th. 

On Oct. 25th, after the arrival of the second policy, plaintiff went 
to the office of Willins, inquired for the policy, and was informed that 
it had come. Upon asking if she could have it, she was told that she 
could not, because her “ husband was taken sick.” 

Thereupon having requested that the premium money be taken, 
which was refused, on the ground that her “ husband was sick,” she 
tendered the premium money, but defendant’s agent refused to re- 
ceive it on the sole ground that her “husband was sick.” The 
second policy was never delivered nor offered to be delivered to 
plaintiff or her husband, and about the first of November was re- 
turned to defendant’s home office at defendant’s request. On the 18th 
of March, 1871, proofs of the death of Fridolin Schwartz and of 
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plaintiff’s claim under the policy were transmitted by Willins to the 
home office. There was testimony in the case, not contradicted, and 
tending to show that defendant’s general instructions to Willins were 
to deliver policies on payment of the premium, provided the person 
whose life was to be insured was in health at the time of such deliv- 
ery. There is no evidence going to show that these instructions were 
known to the plaintiff. 

Plaintiff's counsel takes the position that these facts make out an 
acceptance by defendant of a proposition by plaintiff, the effect being 
to conclude “a contract of insurance between the parties according 
to the terms proposed.” What is said in Heiman vs. The Phenix M. 
L. Ins. Co., 17 Minn.,* would seem to be in point here. “The appli- 
cation for insurance is a mere proposal on the part of the applicant. 
When the insurer signifies his acceptance of it to the proposer, and 
not before, the minds of the parties meet and the contract is made, 
This acceptance must be signified by some act.” 

Plaintiffs application is properly characterized as a proposition to 
defendant. 

And when Willins (defendant’s agent) offered the first policy to 
Schwartz, who appears to be regarded by common consent as acting 
for the plaintiff as well as for himself in the whole business, upon 
payment of the first premium, defendant thereby signified its acceptance 
of plaintiff’s proposition. In other words, defendant thereby offered 
to insure the life of Fredolin Schwartz by delivering to plaintiff its 
policy of insurance upon prepayment of the first premium in hand. 
But this payment was refused. This was a refusal by plaintiff to com- 
ply with the terms of her own proposition. 

It was a repudiation of the proposition, a rejection of the proffered 
acceptance, and in effect and in fact a refusal to receive the policy at 
all. ; 

Plaintiff having thus repudiated her own proposition, and refused 
to comply with the conditions upon which defendant signified its ac- 
ceptance of her propusition as the basis of a contract of insurance in- 
to which defendant offered to enter by delivering its policy, defend- 
ant, so far as any obligation or liability to plaintiff was concerned, stood 
precisely where it would have stood if it had never accepted plaintiff’s 
proposition, conditionally or otherwise. 

Under these circumstances defendant certainly had the right to in- 
sist that it was not bound to the plaintiff by any contract of insur- 
ance or by any agreement to enter into a contract of insurance. 


* 1 Ins. Law Jour’), 415. 
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After plaintiff had thus refused to receive the first policy, it was at 
plaintiff's instance returned to defendant’s home office. 

We are unable to conceive why under these circumstances it was 
not utterly imperative as a foundation for any rights whatever upon 
plaintiff's part, whether such rights are sought to be placed upon the 
ground that defendant had insured, or upon the ground that it had 
agreed to insure the life of her husband. 

If we are right, it follows that if there was any contract conclud- 
ed between the parties to this action, this result must have been ef- 
fected by the second policy, and what took place in reference thereto. 

The facts already stated show that plaintiff's request that the policy 
should provide for semi-annual instead of annual premiums was acced- 
ed to, and that accordingly a second policy, providing for such semi- 
annual premiums, was transmitted from defendant's home office to de- 
fendant’s agent (Willins) at St. Paul. 

Plaintiff's counsel claims that this second policy was not a “new 
contract ;” that “ the original contract was not superseded or rescind- 
ed by it,” but only modified in relation to the manner of payment ; 
that it “ was really an affirmation of the original contract ;” “that it 
was intended to be but a redraft of the first as modified by mutual 
consent.” 

However ingenious these suggestions may be, it is evident that they 
possess little or no force if the views which we have already expressed 
in regard to the first policy and its utter inoperativeness as a contract 
of any kind, or as evidencing a contract of any kind, are’ sound. 

As we have no doubt of their soundness, we are forced to the opin- 
ion before expressed that if there was any contract concluded between 
the parties, this result must have been brought about by the second 
policy, and the facts which transpired in reference to it. The second 
policy was never delivered nor offered to be delivered to plaintiff, or 
to any one for her. Yet independent of this policy, there is nothing 
in the case tending to show any binding acceptance of plaintiff's pro- 
position, or any agreement to insure or contract of insurance. If, 
then, defendant in any way signified its acceptance of plaintiff’s pro- 
position, so that a contract was concluded between the parties, it must 
have done it by transmitting the second policy to Willins, its agent, 
for the purpose of having the same delivered to plaintiff upon pay- 
ment of the first premium in hand. And if Willins had no authori- 
ty, discretion or duty in the premises, save only to deliver the policy 
upon payment of the first premium, then we can see no good reason 
why the transmission of the policy to him might not well be regarded 
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as a signifying by defendant of its acceptance of plaintiff's propo- 
sition, nor any good reason why payment or tender of the first pre- 
mium to such agent, even if delivery of the policy was withheld, 
would not have been completely effectual to entitle the plaintiff to the 
full benefit of the policy to the same extent as if it had been manual- 
ly and unconditionally delivered. There is however nothing whatever 
in this case showing, or tending to show, that the defendant was un- 
der any legal obligation to accept plaintiff's proposition, or to enter 
into any contract of insurance thereupon by issuing or delivering a 
policy, or otherwise. Plaintiff’s application was a mere proposal, 
which defendant was at liberty to accept or decline at its own option. 
And as defendant was thus at liberty to accept or decline plaintiff’s 
propos'tion at its own option, it is clear that upon the facts appearing 
in this case, defendant was at liberty to accept upon such terms and 
subject to such conditions as it saw fit to impose. 

It was therefore competent for defendant to say to plaintiff, we will 
accept your application and deliver to you our policy upon payment 
of the first premium, provided your husband is now in good health ; 
and it would be equally competent for defendant to transmit its poli- 
cy to its legal agent, with instructions, general or special, to deliver 
the same to plaintiff upon payment of the first premium, provided 
her husband was in good health at the time of such delivery. 

And in such case the transmission of the policy to the agent would 
go no further than to signify the defendant’s acceptance of plaintiff’s 
proposition on condition that her husband was in good health. The 
agent’s refusal to deliver the policy because of the fact that the hus- 
band was not in good health, would not be an attempt on his part to 
alter the contract, or impose terms other than those which had been 
agreed upon, as plaintiff's counsel contends. No contract could be 
made nor any terms agreed upon without some action upon the part 
of defendant. 

There being no action upon defendant’s part except the transmis- 
sion of the policy to its own agent, to be delivered upon payment of 
the premium, upon the condition above mentioned, there would be no 
contract made nor any terms agreed upon, save such us embraced 
such condition. 

Nor is this a case in which where an agent performs an act within 
the apparent scope of his authority, the act binds his principal, not- 
withstanding it was done in violation of private or secret instructions. 
The case at bar is not one in which the agent has performed any act 
in the name of his principal under an apparent authority to perform 
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the same, so that the party with whom he has contracted has ac- 
quired rights which the principal will not be permitted to gainsay. 
But if the instructions under which Willins refused to deliver the 
policy were in fact given, the case is one in which the agerit has re- 
fused to perform an act which would bind his principal, and by 
virtue of which, if performed, the plaintiff would acquire certain 
rights against such principal, and has refused to do this because in- 
structed by his principal so to do. 

Now if the plaintiff had acquired any right to the policy or toa 
contract of insurance, except such as was subject to the condition 
of her husband’s good health, as we have endeavored to show that she 
had not, if the instructions referred to were in fact given, then she 
might well contend that she was not to be deprived of that right by 
any private instructions given by defendant to its agent. Not having 
acquired any such right—that is to say, if the instructions referred to 
were in fact given—she is not in a position to insist that the policy 
shall be delivered to her in disregard of such instructions, or that she 
shall have the same rights and benefits as if it had been delivered to 
her. As the general charge of the court to the jury was entirely at 
variance with the views above expressed, there must be a new trial. 

This disposes of what has seemed to us to be the principal and 
most difficult question presented by this appeal, but as there may be 
a new trial, it is expedient that we should consider some of the other 
questions raised and discussed by counsel. 

The question whether the instructions as to delivering policies, pro- 
vided the person whose life was to be insured was in good health, 
were given, being a question of fact, the plaintiff-had the right to 
put in her testimony upon the basis that no such instructions were 
given. And in this view we perceive no reason why the two poli- 
cies, notwithstanding the signatures were cancelled, together with 
the correspondence in reference thereto between defendant and its 
agent, Willins, were not properly received in evidence as documenta- 
ry history of the case, and of the transactions between the parties in 
reference to the subject of the action. We think the court was justi- 
fied in receiving the evidence of what was said by Gustav Willins at 
the time when plaintiff went to the banking office occupied by him 
(Gustav) and his brother Ferdinand, since there was testimony tend- 
ing to show that Ferdinand was present at the conversation, and also 
that Gustav was in the practice of assisting his brother in the insur- 
ance business, and of attending to the same in his brother’s absence. 

The 10th interrogatory addressed to Schroendler (defendant’s vice- 
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president) inquired for the custom of the defendant as to delivering 
policies. The answer, which appears to be responsive to the interro- 
gatory, states among other things a custom of the defendant not to 
deliver or send policies to agents for delivery except upon the condi- 
tion that the person whose life is to be insured is in good health. 

We think the interrogatory and answer were properly excluded. 
Unless this custom was shown to be known to plaintiff, or to have 
been communicated to Willins as instructions, it is impossible to see 
its materiality in this case. 

In regard to the statements contained in the application, and men- 
tioned in the early part of this opinion, as to the health, bodily de- 
fects, ete., of Fridolin Schwartz, we are of opinion that they had ref- 
erence to the state of facts existing or which had existed at the date 
of the application, not to any which might occur subsequently to such 
date. 

The points made by defendant in reference to the court’s refusal to 
instruct the jury as requested upon the question of tender, do not ap- 
pear to be particularly insisted upon. 

It is unnecessary to say more in regard to them, than that we think 
the tender sufficiently pleaded in the complaint, that it was not neces- 
sary for plaintiff to bring the amount tendered into court, the 
case being one in which, if she is entitled to recover at all, defen- 
dant may receive the premium money in the way of a deduction from 
the sum of her recovery, and that as the evidence tended to show an 
absolute refusal to receive the tender, the manner in which the tes- 
timony tended to show that it was made, was beyond doubt sufficient. 

We need not consider the propriety of the questions which were 
excluded by the court as not proper cross-examination. 

This objection to them can easily be obviated if a new trial should 
be had. 

Nor need we consider the point made as to the allowance of interest 
on the judgment. 

An amendment allowable as a matter of course would present the 
recurrence of the question raised. 

This in effect disposes, we think, of all the important matters pre- 
sented by the case. 

Order refusing a new trial reversed, and new trial granted. 
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In Error to the Circuit Court of the United States for the Districts of 
Missouri. 


B. FRANK PARTRIDGE, Plaintiff in Error, 
vs. 


THE PH@NIX MUTUAL LIFE INS. CO * 


The plaintiff was employed as agent of the defendant, and having been dis- 
charged, claimed a right to a commission on the annual premiums thereafter 
paid or to be paid on policies issued through his agency. 

The plaintiff introduced in evidence a letter from the defendant, written in reply 
to one asking information as to the precise relation which he bore to the com- 
pany, and under which he had acted in taking the policies for which he 
claimed the additional commission. The letter among other things contained 
the following: ‘‘ Concerning your status in Missouri, it is simply this: You 
are working up a business for yourself, and are paid the highest commission 
which we pay.” For the purpose of explaining the meaning of this phrase, 
the plaintiff offered to prove by competent witnesses that it was the usage 
between insurance companies generally and their agents in St. Louis, where 
the business of this agency was conducted, to pay the commission claimed. 

The language of the letter was neither ambiguous nor technical, and to have ad- 
mitted the usage offered in evidence, would have been to make a contract for 
the parties, differing materially from the written one, under which they had 
both acted for some time. 


The incorporation of local and limited usages and customs into an express con- 
tract, whose terms are reduced to writing and are expressed in language nei- 
ther technical nor ambiguous, and therefore needing no such aid in its con- 
struction, amounts to establishing the principle that a custom may add to or 
vary or contradict the well-expressed intention of the parties made in writing. 
This is not consistent either with authority or the principles which govern the 
law of contracts. 

A sum of money in the plaintiff's hands was admitted to be due the defendant, if 
plaintiff’s claim was not established. No objection was made in the Circuit 
Court to pleading it as a set-off, and therefore none can be made here. De- 
fendants in the Circuit Courts of the United States can avail themselves of 
the laws which prevail in the State Courts concerning the right of set-off gen- 
erally. Judgment of the Circuit Court affirmed. 


* Decision rendered April 7th, 1873. 
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Mr. Justice Mixer delivered the opinion of the court. 


The plaintiff in error was plaintiff in the Cireuit Court, and his 
action was brought to recover for services rendered the defendant as 
agent in their business of life insurance. The plaintiff having been 
discharged from the employment of defendant, asserted a right to a 
commission on the renewal or annual premiums thereafter paid or to 
be paid on account of policies issued through his agency. 

To establish this he undertook and offered to prove by competent 
witnesses that this was the usage between insurance companies gen- 
erally and their agents in St. Louis, where the business of this agen- 
cy was condueted. 

The question did not arise whether this custom could have been 
proved as the measure of plaintiff’s compensation, in the absence of 
any express contract, because he had introduced in evidence a letter 
from the defendant in reference to this compensation, under which he 
said he had acted in taking the policies for which he now claimed the 
additional commission. 

This letter was written in reply to one asking information as to the 
precise relation which he bore to the company, and among other 
things it stated that : “Concerning.your status in Missouri, it is sim- 
ply this: You are working up a business for yourself, and are paid 
the highest commissions which we pay,” and it was for the purpose of 
explaining the meaning of this phrase, or affixing to it a meaning 
which it did not bear on its face, that the testimony was offered in 
two or three different shapes. 

The court rejected the testimony on the ground that the language 
was clear and needed no explanation to which usage could apply. 

There was no question as to the amount, or percentage, or premi- 
um wliich was to be paid under this letter. The plaintiff stated that 
he had retained a certain percentage, which was that allowed by the 
company. 

The testimony was not offered to show what was the highest com- 
mission paid by the company. 

It appears to us, as it did to the Circuit Court, that the testimony 
offered would have established a new and distinct term to the con- 
tract. It would have established a contract very different from the 
written one introduced by plaintiff. 

The language of the letter was neither ambiguous nor technical. It 
required and needed no expert, no usage to discover its meaning. 

To have admitted the usage offered in evidence in this case would 
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have been to make a contract for the parties differing materially from 
the written one, under which they had both acted for some time. 

The tendency to establish local and limited usages and customs in 
the contracts of parties who had no reference to them when the trans- 
actions took place, has gone quite as far as sound policy can justify. 
It places in the hands of corporations, such as banks, insurance com- 
panies, and others, by compelling individuals to comply with rules 
established for the interests alone of the former, a power of establish- 
ing those rules as usage or custom with the force of law. 

When this is confined to establishing an implied contract, and the 
knowledge of the usage is brought home to the other party, the evil 
is not so great. But when it is sought to extend the doctrine beyond 
this, and incorporate the custom into an express contract whose terms 
are reduced to writing and are expressed in language neither techni- 
cal nor ambiguous, and therefore needing no such aid in its construc- 
tion, it amounts to establishing the principle that a custom may add 
to, or vary or contradict the well-expressed intention of the parties 
made in writing. 

No such extension of the doctrine is consistent either with au- 
thority or with the principles which govern the law of contracts. 

A question is raised in this court not raised in the Circuit 
Court, as to the right of the defendant to recover, by way of set- 
off or cross-action against the plaintiff, a sum of money in his hands 
as agent of the plaintiff, which was admitted to be due if plaintiff's 
claim was not established. 

The amount was admitted by plaintiff, and no objection was made 
to pleading it as a set-off. Therefore, none can be made here. But 
if the point were open to inquiry, it is settled by the case of Ward vs. 
Aurora City, 6 Wallace, 139, that defendants in the Circuit Courts of 
the United States can avail themselves of the laws which prevail in 
the State concerning the right of set-off generally. 

It would be a most pernicious doctrine to allow a citizen of a dis- 
tant State to institute in these courts a suit against a citizen of the 
State where the court is held, and escape the liability which the laws 
of the State have attached to all plaintiffs, of allowing just and legal 
set-offs and counter-claims to be interposed and tried in the same 
suit and in the same form. 

The judgment of the Circuit Court is affirmed. 
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Appeal from St. Louis Circuit Court. 


HARRIET O. CHISHOLM, Respondent, 






vs. 


NATIONAL CAPITAL LIFE INS. CO., Appellant.* 










The ae issued and delivered a policy to the plaintiff for $5,000.00 upon the 
life of Clark, between whom and the plaintiff a contract of marriage was ex- 
isting. The F -wegee was to pay the annual premiums and did pay the first 
premium, and the policy was made payable to her as the intended wife of 
Clark. While the sv was in force, and before the marriage had been sol- 
emnized Clark died. , 


An insurance upon life has but very little resemblance to a fire or marine insur- 
ance. In a fire or marine insurance the particular object is to indemnify 
against a pecuniary loss, and the event upon which the money is made payable iF 
is the happening of the loss, the terms of the contract being to pay whatever is / 
lost, not exceeding a specific amount. But a life insurance is a valued policy, / 
and is a contract to pay a certain definite sum on the happening of a particular af 
event, which may or may not occasion a pecuniary loss. 

There is no statute in this State covering this case, and as the policy is not void 
by the common law, it can only be declared so on the ground that it is against 

ublic policy. There is uothing to show that the contract was a mere wager- f 
ing one, or that it is in any wise against or contrary to public policy. ; 

An uncertain interest in the life of the —_ insured is sufficient to support and 
uphold a policy in favor of another, for whose benefit it was taken. 


The plaintiff had such an interest as was entirely sufficient to render the contract as 
valid. Judgment affirmed. 






















Isaac T. Wisz, for Respondent. 
Henpersnott & Cuanpier, for Appellant. 










Waaener, J. 


The main error assigned and relied upon for the reversal of this 
case is the action of the court in refusing to declare that the plaintiff 









* Decision rendered April 21st, 1873. 
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had no such insurable interest in the life of the person insured as 
would entitle her to recover. 

The record shows that there was a contract of marriage existing be- 
tween plaintiff and Robert Peel Clark, and that on the 17th day of 
July, 1869, the defendant made and delivered to plaintiff its policy of 
insurance, whereby it insured the life of the said Clark for the term 
of his natural life, for the sum of five thousand dollars. The policy 
was issued and delivered to plaintiff, and made payable to her as the 
intended wife of Clark, she paying the annual premium of ninety 
dollars and twenty cents. The first premium was duly paid by her, 
and on the 12th of January, 1870, whilst the policy was in full force, 
and before the contemplated marriage had been solemnized, Clark 
died. 

What interest, or whether any is necessary in the life of the person 
insured, to support the contract of insurance, is left in some confusion 
by the adjudged cases, as the authorities are contradictory. The 
leading case, of Godsall vs. Boldero, 9 East, 72, was decided on the 
principle that a contract of life insurance was simply a contract of in- 
demnity, not only requiring an interest in the assured, in order to 
give it validity at its inception, but continuing good only so far as it 
was rendered so by the permanence of such interest. But that case 
was generally received with great dissatisfaction, and the insurance 
officers seldom availed themselves of the decision, as they found it 
very injurious to their interests to do so. They usually paid the 
amount of their life insurances, and the decision was practically dis- 
regarded. But the same question was subsequently taken to the Ex- 
chequer Chamber on error in the case of Dalby vs. The India and 
London Life Assurance Co., 15 Com. Bench, 364, and Godsall vs. 
Boldero was directly overruled. There it was held that the contract 
of life assurance was not one of indemnity, but a mere contract to 
pay a certain sum of money upon the death of a person in considera- 
tion of the due payment of a certain annual premium during his life. 
An insurance upon life has, in fact, but very little resemblance to a 
fire or marine insurance. In a fire or marine insurance the particular 
object is to indemnify against a pecuniary loss, and the event upon 
which the money is made payable is the happening of the loss, the 
terms of the contract being to pay whatever is lost, not exceeding a 
specified amount. But a life insurance is a valued policy and is a 
contract to pay a certain definite sum on the happening of a particu- 
lar event, which may or may not occasion a pecuniary loss. In Eng- 
land there is a statute (4 Geo. IIL ch. 48) which enacts, in express 
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terms, that no insurance shall be made on the life of any person 
wherein the person for whose use the policy shall be made shall have 
no interest, and that in all cases where the insured hath interest in 
the life, no greater sum shall be recovered or received from the insur- 
ers than the amount or value of the interest of the insured in such 
life. But this statute does not extend to Ireland, and the courts of 
that country have held, in a number of cases, that at the common 
law policies of insurance are valid without any interest. Bunyon on 
Life Assurance, p. 11; Shannon vs. Nugent, 1 Hayes, 536 ; Fergu- 
son vs. Lomax, 2 Dru. & War., 120 ; Scott vs. Roose, Long & Town, 
54 ; Brit. Ins. Co. vs. Mager, Cook & A. C., 182. 

In this State we have no statute on the subject covering this case, 
and as the policy is not void by the common law, it can only be de- 
clared so on the ground that it is against public policy. There is 
nothing to show that the contract was a mere wagering one, or that 
it is in any wise against or contrary to public policy. 

In McKee vs. The Phoenix Ins. Co., 28 Mo., 383, it was held that 
where the life of a husband was insured for the benefit of the wife, 
the policy was not necessarily determined by the wife’s obtaining a 
divorce from the husband ; that she might still have an insurable in- 
terest in the life of the divorced husband that would support the po- 
_liey. In Lord vs. Dall, 12 Mass., 118, the plaintiff was a young fe- 
male, without property, and had been for several years supported and 
educated at the expense of her brother, who stood towards her in the 
attitude of parent. He effected a life policy for her benefit, and it 
was decided that she had an insurable interest in his life. Parker, 
C. J., who wrote the opinion of the court, said; ‘“ But it is said the 
interest must be a pecuniary legal interest to make the contract va- 
lid ; one that can be noticed and protected by the law ; such as the 
interest which a creditor has in the life of his debtor, a child in that 
of his parent, ete. The former case indeed of the creditor would 
leave no room for doubt. But with respect to a child for whose be- 
nefit a policy may be effected on the life of a parent, the interest, 
except the insurable one which may result from the legal obligation 
of the parent to save the child from public charity, is as precarious as 
that of a sister in the life of an affectionate brother. For if the bro- 
ther may withdraw all support, so may the father, except as before 
stated. And yet a policy effected by a child upon the life of a father 
who depended on same fund, terminable by his death, to support the 
child, would never be questioned, although much more should be se- 
cured than the legal interest which the child had in the protection of 
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his father. Indeed, we are well satisfied that the interest of the plain- 
tiff in the life of her brother is of a nature to entitle her to insure it. 
Nor can it easily be discerned why the underwriters should make this 
a question after a loss has taken place, where it does not appear that 
any doubts existed when the contract was made, although the same 
subject was then in their contemplation.” This case establishes the 
principle that an uncertain interest in the life of the person insured is 
sufficient to support and uphold a policy in favor of another for 
whose benefit it was taken. The brother supported and educated the 
sister, but he was under no legal obligations to do so, and he might 
have withdrawn that support at any time. 

In a well-considered case (The Trenton Mut. Life and Fire Ins. 
Co. vs. Johnson, 4 Zab., 576) the point has been directly decided that 
it is not necessary for the plaintiff to prove an insurable interest in 
the life insured, and that if any interest were necessary, it need not 
be such as to constitute any direct claim upon the insured, but it 
would be sufficient if any indirect advantage might result from the 
life. 

There was no statute in New Jersey, where this decision was made, 
prohibiting such insurances, nor is there any here. The insurance 
was not a mere wagering contract, and therefore cannot be said to 
contravene any principle of public policy. The plaintiff had an inter- 
est in the life of Clark ; a valid contract of marriage was subsisting 
between them. Had he lived and violated the contract she would 
have had her action for damages; had he observed and kept the same, 
then as his wife she would have been entitled to support. In my 
opinion she had such an interest as was entirely sufficient to render 
the contract valid. The defense in this case is devoid of merit, and is 
not creditable to the defendant making it. There is no pretense that 
there was any concealment of facts at the time of making the con- 
tract. Upon the facts there was no hesitation in entering into the 
agreement and obtaining the premium and issuing the policy. Had 
the defendant been as willing to observe and fulfill its obligations as it 
was to receive premiums, then this case would have never occupied 
the time of the courts, 

The judgment should be affirmed. All the judges concurring. 





MIscELLANEOUS DEPARTMENT. 


CASES REPORTED. 


The present number of the Journat contains a full report of the 
decisions in eight insurance cases. 

The case of Swick vs. The Home Life Ins. Co. was tried in the Unit- 
ed States Circuit Court for the Eastern District of Missouri. The 
suit was upon a policy of life insurance, and the defense of the com- 
pany was a fraudulent assignment of the policy by the assured to the 
plaintiff, and false and fraudulent statements by the assured in the 
application, respecting his health and his habits in regard to the use 
of intoxicating liquors. The court held that the answers in the ap- 
plication were warranties, and that if they were untrue the policy was 
void, although the statements were not material, and although there 
was no intentional or fraudulent misstatements ; that a distinction 
was to be made between untruthful answers and a failure to make 
full answers to such questions; and that the burden of proof was 
upon the company to show a breach of the warranty. The court also 
held that an assignment of the policy as security for a debt was valid, 
although the debt was much less than the amount of the insurance. 
The verdict of the jury was for the plaintiff’ The law in regard to 
the burden of proof, in the case of warranties in iife policies does not 
appear to be fully settled. The decision in this case is in conflict 
with that in Price et al. vs. Phoenix Mut. Life Ins. Co., reported in the 
April number of this Journat. 

The case of Cohen vs. The New York Mutual Life Ins. Co., decided 
in the Court of Appeals of New York, arose on a policy issued in 
1849, to a citizen of Georgia. During the war the plaintiff was una- 
ble to pay the premiums. At the close of the war she made tender 
of the unpaid premiums, but the company refused to receive them, 
declaring the policy forfeited and cancelled. The plaintiff prayed 
that the policy might be declared valid, and that she might be per- 
mitted to pay the premium. The court held that she had a right to 
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maintain the action —although the husband, upon whose life the poli- 
cy was issued, was still living—and indorsed the doctrine of the cases 
reported in this Journat, of Semmes, admn’r, vs. The City Fire Ins. Co.; 
The Manhattan Ins. Co. vs. Warwick; and Hamilton, ex’r, against this 
company; holding that the policy was not invalidated by the effect of 
the war or the failure of the plaintiff to pay the premiums during the 
war, and that the company was bound to receive the premiums if 
payment was offered as soon as the plaintiff could legally make it. 
Several interesting questions arose, and are decided in the course of 
the opinion. 

In Thompson vs. The St. Louis Mutual Life Ins. Co., the Suprem* 
Court of Missouri decide that where it is the practice of the company 
to accept premiums without objection, after the day stipulated for 
payment, it will be held to have waived the exact time as an essential 
ingredient of the contract, and that, although a note at the foot of the 
policy stated that if a premium should be received after a day speci- 
fied for its payment, it should be considered an act of courtesy and 
should form no precedent in regard to future payments. 

The main point arising in the case of The Home Ins. Co. of New 
York vs. Heck, related to the right of the company to cancel a policy 
upon a lot of cord-wood while the fires were burning in the surround- 
ing forest. The court held that the company could not cancel the 
policy when a fire was approaching the property insured, or in the 
face of a threatening or approaching danger. The decision was ren- 
dered in the Supreme Court of Illinois. 

The case of Luce vs. The Springfield Fire and Marine Ins. Co. was 
tried in the United States Circuit Court for the Western District of 
Michigan. The insurance was upon oil paintings, and the main ques- 
tion was one of construction; and whether the policy*was an open or 
a valued policy. 

Schwartz vs. Germania Life Ins. Co. was decided in the Supreme 
Court of Minnesota. The court held that where the agent has no 
discretion or duty, save only to deliver the policy upon payment of 
the premium, the transmission of the policy by the company to the 
agent is equivalent to delivery to the applicant, and that a tender of 
the premium to the agent will entitle him to the full benefit of the 
policy ; but where the agent had instructions from the company, al- 
though such instructions were unknown to the applicant, that he was 
to deliver the policies to applicant provided he was in good health 
at the time of delivery, transmission of the policy to the agent would 
go no further than to signify an acceptance of the application on con- 
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dition that the applicant was in good health at the time of deliv- 
ery. The question as to when a contract of insurance is completed is 
fully discussed in the opinion of the court. 

In Partridge vs. The Phgenix Mut. Life Ins. Co. the plaintiff claimed 
certain commissions on renewed premiums, and to sustain his claim 
offered to show the usage between insurance companies and their 
agents. The Supreme Court of the United States held that local and 
limited usages and customs cannot be introduced into an express con- 
tract, which is reduced to writing, and is expressed in language nei- 
ther technical nor ambiguous. 

The case of Chisholm vs. The National Capital Life Ins. Co. 
which was decided in the Supreme Court of Missouri, arose on + 
policy for the plaintiff's benefit, upon the life of one Clark, betwren 
whom and the plaintiff a contract of marriage was existing. Clark 
died before the solemnization of the marriage, and the company re- 
fused to pay the insurance, on the ground that there was no insurable 
interest. The court held that there was an insurable interest, and 
that the company were liable. All the facts were known to the com- 
pany at the time they issued the policy, and Judge Wagner, in giving 
the opinion, justly remarked as follows : “The defense in this case is 
devoid of merit, and is not creditable to the defendant making it. 
There is no pretense that there was any concealment of facts at the 
time of making the contract. Upon the facts there was no hesitation 
in entering into the agreement, and obtaining the premiums and is- 
suing the policy. Had the defendant been as willing to observe and 
fulfill its obligations as it was to receive premiums, then this case 
would have never occupied the time of the courts.” 


[From the United States Jurist.] 
JURISPRUDENCE AS AN ELEMENT OF SOCIAL SCIENCE. 


It is somewhat difficult, when speaking of social science, as it is 
now understood, to give it a palpable form, or treat it otherwise 
than as an abstract something, of which we speak as we do of cour- 
age or patriotism, or the public good. Nor do we relieve it of 
this difficulty altogether, when, in analyzing the elements of which it 
is composed, we class among them the broad and prolific subject of 
jurisprudence. And it is only when we have traced the practical 
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extent to which the law enters into the structure, conduct, and good 
order of society, that we become aware how important the functions 
of this agency are in the ministry of social science. 

My purpose, in attempting to point out the connection there is be- 
tween the two, will be to show that law, though generally regarded as 
a special science, and in its study and application as limited to a few 
«ho are trained to its proper functions, borrows, in no small degree, 
sts form and character from the prevailing sentiments and habits of 
thought of the sovereign from which it derives its authority. And 
that, in our country, where this source of authority is the people, 
their character and prevailing sentiment become the type of what the 
law is. So, in turn, the character of a people’s laws acts directly 
upon that of the people themselves. The remark is historically true, 
that a people are never better than their laws ; while it is equally so 
that a wise body of laws is often able to sustain a healthy tone of pub- 
lic sentiment, even amidst a deleterious atmosphere of luxury and 
vice. 

It isin this way that we begin to perceive what important part men 
and women individually play, in every community in which they have 
the courage to think for themselves, in helping to form the public opin- 
ion which gives character and direction to the laws by which the whole 
State is governed. 

To make this proposition more palpable, and at the same time to 
show the importance of a wise exercise of this power, we need only 
glance at some of the more obvious relations which subsist between 
the laws of a people and the moral and physical condition of the in- 
dividuals who compose it. We need hardly to be reminded of the 
sense of insecurity of life or property which prevails in a community 
in which the restraints of government are not felt. The thought of 
originating or sustaining in such a community systems of education, 
or schemes of charity and benevolence, or even of providing safe- 
guards for the public health and general comfort of the people, would 
simply be preposterous and absurd. It would be looking for the 
fruits of high culture amidst the tangled mazes of a trackless jungle. 
We have, then, only to start at such a state of human life, and mark 
the changes through which we reach the advancing grades and stages 
of civilization, up to the highest, to be sensible how the character of 
each of these may be measured by the condition of its government 
and its laws, and the manner in which these are administered. The 
foundations of society are unstable just in proportion to the want of 
steadiness and consistency in its government. No one feels safe in 
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the midst of a revolution ; and the worst possible condition of a peo- 
ple is a state of anarchy and licentiousness. In such a state, every- 
thing that goes to make up social science is arrested, and becomes of 
no account. Labor is without its protection or reward, the school is 
closed, improvement stops, vice stalks abroad, crime goes unpunished, 
and social advancement comes to a stand-still. In such a state of 
things, moreover, there is no one to enforce the regulations which 
public health demands, or to heed the lessons of experience, or the 
economies of trade and domestic industry. These are some of the 
results, socially considered, of the want of law ; while, in contrast to 
this, it is no less true, that the better and wiser the people’s laws are, 
the more amply do they enjoy the benefits and blessings which flow 
from the institutions of which social science takes cognizance. 

We start then with assuming, that law lies at the foundation of so- 
cial improvement ; and in speaking of jurisprudence as an element of 
social science, we refer more especially to such parts of the law as are 
subsidiary to the great ends to which human society is, ultimately, 
aiming. While it makes the past secure, it is unceasing in its efforts 
to reach a still higher measure of excellence in the future. It is suf- 
ficient for our purpose, that the law under which we look for these re- 
sults, is partly the fruits of legislation, but, to a much larger extent, 
is borrowed, in an unwritten form, from the changing condition 
through which society is passing, and the wants and necessities of 
trade and business. It‘is the province of jurisprudence, as it is here 
applied, to combine both these elements in one, and so to deal with 
them as to ascertain and apply the fundamental principles upon which 
they rest as a practical system. 

Before entering, however, upon the subject in detail, it should be 
borne in mind that the character of a people’s laws, as already inti- 
mated, depends, to a great extent, upon the moral and intellectual 
condition of the people themselves. So far as these laws are unwrit- 
ten, they are little more than a reflex of the prevailing habits of 
thought and modes of business in a community. Whereas the char- 
acter of the legislation of a State is prudent or otherwise, according 
as the legislator acts up to the true principles of social science. 
There are certain laws of physical as well as moral science, which le- 
gislators have, at times, vainly attempted to correct or control by the 
interposition of human legislation, where even a slight knowledge of 
the principles of social science would have shown them the futility of 
the attempt. Statutes and decrees have thus sought at times to sup- 
press the guilt of heresy by the gibbet and the stake. And laws fix- 
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ing the hours or prices of labor, have undertaken to change the un- 
written canons of political economy, which graduate those by the un- 
erring standard of demand and supply in the market, in which labor 
is bought and sold. 

The connection between law and social science may be illustrated, 
if we consider any one of the subjects-matter of that science. Take, 
for example, that of education. The law is constantly demanding 
those qualities and capacities of mind and heart, which can be best, if 
not alone, derived from culture and training. They are needed in ev- 
ery department of civil government. Ignorance on the part of its 
functionaries is altogether incompatible with a successful administra- 
tion of its affairs. Where everybody, therefore, takes part in the 
functions of government, either directly or indirectly, the law virtual- 
ly demands that every man shall be, to a certain extent, educated. It 
is required alike of the legislator, the magistrate, the juror, and the 
elector. 

Social science and the general spirit of the common law, moreover, 
concur in the relations which they sustain in the family, such as those 
of parent and child, and master and servant. For its instrumental- 
ities in provoking and supplying this education which the public 
good requires, social science is dependent upon such statutes as the 
wisdom of the legislature may provide. Our schools rest for their 
support upon the provisions of the statute-book. But the moment 
one of these is established, the common law comes in and supple- 
ments the statute, by defining the duties of the teacher and the pu- 
pil, and clothes the former with the requisite power of discipline for 
preserving order and enforcing his reasonable commands. Without 
these aids from the law, education would fail of its objects, and social 
science, to that extent, become little better than a dead letter. In 
this way social science and public law, in their co-operation in New 
England, have, at times, been a hundred years in advance of the ac- 
tivities of the old world. 

Another illustration might be drawn from the condition of our 
public charities—the relief provided for the poor, and the watch and 
guardianship which the law keeps over the imbecile und the insane. 
Government in this way, with us, becomes itself what all governments 
have, at times, claimed to be, a great and all-embracing charity, tak- 
ing care of those especially who cannot take care of themselves. How 
this duty of mutual service and relief shall be carried into effect de- 
pends upon the details which the law supplies. A portion of what 
those shall be falls under the cognizance of the common law, while 





1873] Jurisprudence as an Element of Social Science. 471 


no inconsiderable part depends upon the wisdom of a people’s legis- 
lation. 

In one or the other form, our law secures to every man the fruits of 
his own skill and labor, as a means for his own support and that 
of his family. It imposes the duty of feeding and clothing the 
child upon the parent, till he is of an age to do it for himself; and 
beyond that, calls upon all whom fortune has favored with more 
than is needed for their immediate support to contribute of their 
substance for the comfort of such as, through vice, folly, or imbeci- 
lity, must suffer or perish, if not cared for by the wisdom and be- 
nevolence of the law. And itis here that jurisprudence and social 
science meet upon a common ground, and work together for a com- 
mon object. Social science lends its counsels, while jurisprudence 
provides the means of carrying them into effect. How, for, exam- 
ple, the poor are to be dealt with, has engaged the attention and 
thought of the best and wisest philanthropists and law-makers from 
the dawn of civilization to the present day. England has been legis- 
lating upon the subject since the days of Henry VIII., but has not 
yet solved the frightful problem. Statutes have multiplied by scores, 
and schemes without number have been devised to rid the country of 
the evil of pauperism ; and the only result has been, that to-day ev- 
ery twentieth person in all England is supported at the public 
charge. In the Catholic countries of Europe, the Church acts as al- 
moner for the poor, and instead of being shut up in large unions or 
receptacles, as in England, beggars are met with everywhere. But 
though neither of these measures reaches the sources of pauperism, 
they show, as a historical truth, that it is an evil which multiplies it- 
self in almost a geometrical ratio, if not checked or regulated by 
proper legislation. In this way the jurisprudence of pauperism be- 
comes an element of social science, which its friends and advocates 
cannot ignore if they would. 

And in this connection a passing remark is due to a subject which 
at times has attracted public attention, that of compulsory education. 
There are those who deny such a right to government, on the ground 
that it is infringing upon the prerogative of the parent and interfer- 
- ing with the free agency of the child. This is reasoning upon alto- 
gether false premises. The child does not belong to the parent, in the 
sense of property and ownership. Nor is the obligation all on one 
side. If the father insists upon the services of his child, he is bound, 
in nature, to provide him with what is necessary to his moral and in- 
tellectual growth and health, as much as he is to feed and supply his 





472 : Miscellaneous Department. [June 


physical wants. But when we come to the claims of society upon 
him, this duty becomes even more imperative than when viewed in 
the light of a personal obligation. The parent is a citizen, at the 
same time that he is master in his own family, and as such is 
bound to observe the duties and obligations which he owes to the 
government under which lives. And experience has demonstrated, 
in a thousand different ways, that to maintain a free government 
a people must receive a certain amount of moral and intellectual 
training. It is as necessary in civil life as the drill and discipline of 
the soldier in the time of war. And a State has quite as strong a 
right to coerce its children to submit to the discipline of its schools, 
as it has to compel its adult citizens, in time of war, to come under 
the discipline of the camp. The only difficulty in this matter is to 
know where legislation shall cease, and to what extent the State may 
go in the legitimate exercise of its proper functions. And to do this 
wisely, legislation calls in the aid of social science, with its practical 
suggestions of experience and its lessons of sound philosophy. 

But there is no subject, Iapprehend, upon which it is so important 
that legislation and social science should harmonize, if action is to be 
had upon it, as that of labor. It enters so widely into the business 
affairs of every community, that men are disposed to take it for grant- 
- ed that a thing of such general interest may and ought to be regulat- 
ed by some general laws. They forget that there are certain canons 
of political economy which are paramount to all municipal legislation, 
and as imperative and irreversible as the laws of nature itself. Any 
one who should put faith in the discussions which are going on among 
the operative classes in our own country or abroad, would be ready to 
conclude that, no matter how difficult a social problem may be —as, 
for instance, that of the relation of capital to labor—it only needs a 
few positive enactments to solve the difficulty and redress the wrongs 
which may grow out of their mutual dependence on each other. And 
so experiments are constantly being made to find a remedy by legis- 
lation for evils which even a limited knowledge of the laws of social 
science would show lie deeper than any empirical treatment can reach. 
That capital is, at times, unjust and oppressive, and, in its partnership 
with labor, seizes upon the lion’s share of their earnings, everybody 
knows. Nor can it be denied that when this affects a class who can- 
not take care of themselves—such, for example, as children in manu- 
facturing establishments, in respect to their attendance upon schools 
and their hours of labor—government is bound, upon every principle, 
to protect them by stringent laws. But to attempt to do this for men 
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who are free agents, and capable to judge as well as to act for them- 
selves, would, in the end, be sure to defeat the purpose at which they 
aim. Take the case of the hours of labor. To limit those to a spe- 
cific number per day or week, is reducing all who live by industry and 
skill to the lowest average standard or measure of power and produc- 
tion ; limiting the capacity of the man with robust health to the abil- 
ity of one whose constitution has been impaired or his forces enfee- 
bled. If, in the supposed interest of labor, this is carried so far that 
the dead capital of the employer cannot be turned to profitable ac- 
count, the consequence must inevitably be to stop his works altogether, 
and thus diminish, to that extent, the ordinary demand for labor, 
thereby overstocking the market, and reducing the price it might 
otherwise command. In this way, every attempt to force up the price 
or diminish the hours of labor in the business of a community, be- 
yond what would naturally result from the force and voluntary action 
of the employer and the employed, must, in the end, bring evil upon 
both. 

It is here that social science comes in with its own laws, to supple- 
ment those of legislation. It teaches labor that its worst enemy is 
ignorance ; that the proportion of price between skill and brute force 
is always in favor of the former ; that the competition which hurts 
the laborer is not between the masters of trade or business, but be- 
tween that large class of untrained and unskilled workmen who are 
content to do the drudgery of labor. To rise above this requires the 
laborer to be educated, and to make education free calls for the action 
of the Government. It must provide for the support.of schools and 
institutions of technical science. And another effect of educating the 
laborer is to elevate labor itself, and to correct that false notion which, 
at times, has degraded it as a calling. So long as capital owned the 
laborer, and in order to do so kept him ignorant and dependent, la- 
bor itself partook of the character of those who performed it, and 
drove men to seek such departments of it only as had a factitious re- 
spectability attached to its pursuit. Stout and healthy men have 
shrunk from the dignified service of the farm and the workshop, to 
crowd and jostle each other as clerks in stores, and dealers in buttons 
and haberdashery. This condition of things has worked particularly 
hard upon the female labor of the country. In their aversion to do- 
mestic duties and employments, they are in constant competition with 
each other in what they are content to do, till their wages are meas- 
ured by what will barely suffice them to support life. 

If men and women were better educated in regard to the true dig- 
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nity of labor, there would be far more of equality in social rank than 
there now is, and far less of heart-burning and discontent with the 
condition in which they find themselves in relation to each other than 
are now indulged in by so many. Legislation, however, at best, can 
do little more than provide instrumentalities, which it leaves for so- 
cial science to apply. Either, without the other, is but half a power. 
But in the war which humanity is waging with evil, in every form, it 
is only by the combined and harmonious action of both that men can 
hope to carry forward the reforms which aim to make the world 


richer and happier, by making it wiser and better. 


BOOK NOTICES. 


OvrTLINEs oF AN INTERNATIONAL CODE. 
By David Dudley Field. New York: 
Baker, Voorhis & Company. 

This work is presented in two parts. 
Book 1st is occupied with international 
relations during a state of peace, and 
Book 2nd treats of such modifications 
thereof as may be necessitated by a state 
of war. Perhaps the best thing to say 
of this effort, and the most fitting com- 
pliment to give to its author, is an ex- 
pression of belief and confidence that 
if the principles enunciated in Book Ist 
are allowed to pass into practice, the 
function of Book 2nd will cease. Let 
international peace obtain by law, and 
war will speedily become obsolete. This 
magnificent thought seems to have in- 
spired Mr. Field, for his work is not 
merely a codification of existing rules— 
it is a presentation of new and enlight- 
ened principles that hereafter shall in- 
fluence the family of nations. To carry 
them out he would at present reduce ar- 
mies and navies, abolish privateering, 
establish tribunals for the adjustment of 
public controversies by friendly arbitra- 
tion, exempt, with but few exceptions, 
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private property from capture on sea as 
on land, and limit war to a species of mo- 
nomachy. Should this ensue, an easy 
step would carry international civiliza- 
tion to that plane whence armies and na- 
v.es would be viewed simply as posse com- 
mitatus executing a mandate at a world’s 
court. Mr. Field, from his long experi- 
ence as a codifier, is an authority in him- 
self; but being undertaken under the aus- 
pices of the Social Science Congress, the 
subject will assume additional import- 
ance. 
——o—— 


MISCELLANEOUS. 


WARRANTY. 


The following syllabus of the opinion 
of Judge Yaple is taken from the Amer- 
ican Law Times, which contains the 
opinion in full : 


SUPERIOR COURT OF CINCINNATL 
Wilkins vs. The Tobacco Fire and Marine Ins. Co. 


Where a time policy of insurance upon 
a steamboat, insuring her against the 
perils of navigation and loss by fire, 
contained these provisions: ‘‘ With 

ermission to navigate the Ohio and 

Missis issippi rivers below Cairo, Illi- 
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nois ; coal oil clause waived,” fol- 
lowed by a clanse among the special 
warranties, containing the coal oil 
clause, stipulating as follows : ‘*‘ War- 
ranted by the assured * * * that the 
said vessel shall be run and navigated 
upon the uforesaid privileged waters, 
asis usual for boats of her class in 
the usual prosecution of business,” and 
also containing other stipulations as to 
what things should but temporarily 
suspend the risk—deviation from the 
area of permitted waters not being 
among those mentioned—and where 
such insured boat, during the time 
covered by the policy, without the con- 
sent of the underwriter, made a voy- 
age upon another river in safety than 
those specified as permitted, and was 
afterward, during the period of insur- 
ance, destroyed by fire, within the 
permitted waters, 

Heid, that the policy amounted to a war- 
ranty thut the boat should navigate 
none other than the permitted rivers, 
as wellas that she would navigate them 
in the usual way for boats of her class, 
and in the usual prosecution of busi- 
ness ; that such warranty was broken 
by the unauthorized voyage on another 
river than taose permitted, and that 
the insured cannot recover for the 
boat’s subsequent loss by fire. 


SIR ROUNDELL PALMER. 


Acts of self-sacrifice for conscience’s 
sake, unfrequent at best, are perhaps 
rarest in political life. The exception to 
this rule should and does excite admira- 
tion. Sir Roundell Palmer, (now Lord 
Selborne, ) England’s great liberal lawyer, 
took a hold upon public esteem as almost 
no other politician has, when he refused 
the highest honors of his profession ra- 
ther than violate his conscience. His re- 
jection of the wool-sack, when its accep- 
tance required a pledge to aid in the dis- 
establishment of the Irish Church, has 
however not been without reward. Be- 
yond the approval of his conscience. he 
has not only won golden opinions from 
all classes of people, but in Parliament 
stands higher than ever before. No longer 
@ mere party man, his opinion carries 
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great weight, and often determines the 
victory. He is a grave, elderly man, ot 
subdued and even melancholy appear- 
ance, gifted with a wonderful command 
of language, the effect of which is 
heightened by a clear, musical voice. 
Its ‘‘ silken softness” is but one of the 
feminine characteristics of a man in 
whose temper and character there is 
much that is womanly, such as a deep 
reverence for religion, great tenderness 
of*feeling, and just a tinge of jealousy. 
Allied to these gentle traits is a mind of 
the highest order, capable at once of 
commanding the subtlest niceties of ar- 
gument and the broadest principles. Al- 
though the most successful of all chan- 
cery barristers recently in practice, the 
cause of his remarkable popularity is 
not obvious to an outsider. His grace- 
ful and fluent style, while pleasant to 
listen to, is not impressive, and in time 
becomes monotonous, and his very fiu- 
ency often involves the simplest point 
of law in such a haze of language as to 
effectually conceal it from all but the 
keenest intellects. It is on record that 
on one occasion Sir Roundell, having 
been addressing a learned judge, with- 
out a pause from ten in the morning un- 
til two in the afternoon, and being still 
apparently as far from an end of his 
speaking as ever, was interrupted by the 
court with the words, ‘‘It would be a 
great assistance to us, Sir Roundell, if 
you would state what your point is.” 
Uusurpassed in clearness and concise- 
ness when necessary, he is unapproach- 
able in his ability to hide the real point 
of a case when that is needed. An éar- 
nest churchman, he has shown his de- 
votion by many sacrifices. But recently 
he bought an estate in the south of En- 
gland, intending to erect a residence 
thereon, but learning that a church was 
needed in the district, he proceeded to 
build one before a single stone was laid 
in his own house. His “ Book of Praise ” 
is perhaps the best collection of hymns 
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in the English language. In the House 
of Commons he is as popular as in the 
court-room, speaking often with genu- 
ine eloquence. Though conservative on 
some questions, he is, on the whole, a 
thoroughly staunch Liberal. Standing 
at the head of his profession, and en- 
joying the esteem of all, his being 
‘*raised to the peerage” by the title of 
Lord Selborne has hardly increased his 
honors. The House of Commons has 
been robbed to enrich the House of 
Lords. As an evidence however that his 
present position as Lord Chancellor of 
England has not served to alienate his 
sympathies, we note his taking the chair 
at a workingman’s meeting in a school- 
room at Liphook, which had assembled 
to take into consideration the formation 
of an industrial insurance society, on 
which occasion he proceeded to set forth 
the great advantage of life insurance. 


LAWYERS AT THE CAPITOL. 


The American Law Times says the 
national capital is, in respect to its pro- 
fessional citizens, wholly sui generis. It 
contains the best and the worst repre- 
sentative lawyers of the nation. The 
former occupy a place of their own, and 
are known chiefly in connection with 
judicial questions of a national charac- 
ter. The latter are ubiquitous, and are 
seen by every one who comes in contact 
with the surface of Washington society. 
They are gentlemen of desperate rem- 
edies and unlimited intellectual resource, 
many of whom have occupied govern- 
mental positions of profit and influence. 
They are invariably men of the largest 
experience, and, in some instances, of 
marked literary or social, and not unfre- 
quently legal acquirements. Generally 
possessed of superior intelligence, they 
practice their profession as often from 
choice as necessity. One day rich and 
the next reduced to what less philosophi- 


cal minds would suppose to be poverty 
their whole career is a grand contingent 
fee, the termination of which is as un- 
certain as the beginning. Every mani- 
pulation opens up a prospect of une- 
qualled fascination, and when one has 
failed, persistent industry and cautious 
diplomacy supplies another. 


PUBLIC LAND LAWS. 


At the last session of Congress three 
important public land bills were passed. 

1. In relation to timber. Any person 
planting and maintaining for five years, 
forty acres of timbér, the trees thereon 
not being over eight feet apart, shall, 
having proved the same by two wit- 
nesses, be entitled to a patent to the 
quarter section containing the forty 
acres. Actual settlers, under the Home- 
stead Act, for a term of three years. and 
who for two years have had under cul- 
tivation one acre of timber (the trees 
similarly planted) to every sixteen acres 
of homestead, are entitled to a patent 
for the homestead. 

2. Soluiers’ Homesteads. Hereafter 
soldiers and sailors can enter one hun- 
dred and sixty acres in the ‘ double 
minimum” lands, or within railroad 
limits. And all who have entered but 
eighty acres can enter eighty acres ad- 
ditional. : 

3. For Church, Cemetery, School, or 
Railroad purposes. Settlers, by pre- 
emption, or under the Homestead Law, 
have the right to transfer, by warranty 
against his or her own acts, any time 
after settling, without waiting until the 
five years shall have expired. 


LONDON FIRES IN 1872. 


Captain Shaw’s annual report states 
the total number of calls for fires to be 
1,671, being a decrease of 348 from 
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1871, and less than the average of ten 
years past by 53. About one sixteenth 
were false alarms, one twenty-third only 
chimney alarms, thirteen sixteenths of 
slight, and one fourteenth of serious im- 
portance. The ratio of serious fires has 
steadily decreased since 1866, when they 
were 25 per cent. Lives lost, 22—13 
males and nine females. In addition to 
the above there were 3,265 chimney-calls, 
attended only by firemen with hand- 
pumps. The 50 fire-engines in the aggre- 
gate traveled 17,669 miles. To extin- 
guish the fires 15,000,000 gallons, or 68,- 
000 tons of water were used, three fourths 
of which was taken from the canals, riv- 
er and docks. In 58 cases the water ar- 
rangements were unsatisfactory, viz., six 
short supply, 24 late attendance, and 28 
no attendance. The work is performed 
by 50 steam fire-engines, 85 manual 
fire-engines, three floating engines, 84 
miles of telegraph, 125 fire-escapes, and 
396 firemen. Ranked as to locality, the 
order of the fires is private houses, lodg- 
ings, public houses, oil-men, grocers, 
tailors, cabinet makers, drapers, shoe- 
makers, booksellers, bakers, stables, 
printers, green-grocers,. railways, laun- 
dries, tobacconists, furniture dealers, 
gaming stock, carpenters, offices, unoc- 
cupied houses, houses under repair, 
builders, milliners, chandlers, beer 
shops, wagons, schools, public buildings, 
gas-works, ships, work-houses, hospitals. 
The principal causes of fire were can- 
dles, over-heated flues, etc., sparks, es- 
capes of gas, lights thrown down, and 
lamps upset. A cat playing with match- 
es occasioned one fire, fumigating bugs 
two fires. Most fires occurred on Sat- 
urdays, least on Sundays. Thursday 
was next to Saturday, being worse than 
Friday. Most fires broke out between 
eight and 11 o’clock at night. As to 
the time in the year, most occurred the 
weeks ending 14th January and the 7th 
July—the least in those ending 4th Feb- 
ruary and 19th May. 
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MORTALITY OF LITERARY MEN. 


The following is from a late number 
of the Parisian journal, Galignani’s Mes- 
senger : 

‘** Among the prizes lately awarded by 
the Academy of Sciences, there is one 
of the Montyon foundation, for statis- 
tics, which has-been won by M. Poti- 
quet. This gentleman has formed a 
complete catalogue of the ages of the 
acaderaicians since the foundation of the 
institute in 1795, the periods at which 
they wers named, and their mortal- 
ity. A similar work of mnch greater 
extent had been compiled some thirty 
years ago by the late M. B. de Chateau- 
neuf, who had taken into account all the 
learned academies in Europe ; but this 
immense task, which he did not live to 
finish, was necessarily incomplete, from 
the difficulty of finding many dates up- 
wards of 200 years old, and other ele- 
ments of importance. This work, nev- 
ertheless, such as it is, furnishes us with 
an interesting table of mortality of men 
of letters and science, which, compared 
with M. Potiquet’s of the same nature, 
and that of the great French statistician 
De Parcieux, who only considers the du- 
ration of life in regard to tontines, yields 
results very favorable to the studious 
class. We give the following figures, 
showing the probabilities of life for such 
persons at different ages : 


Chateauneuf. Potiquet. De Parcieux. 

Years. Years. Years. 
333 31 
30 27 
26 2444 
2134 2034 
18% 17 
15 14 
12 il 
9% 84 
7 64 
5 5 
& 334 
234 2 


From this table we may gather a confir- 
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mation of a remark already made—viz., 
that literary and scientific pursuits are 
rather favorable to longevity than other- 
wise. According to. it, M. Thiers, now 
76, would still have seven years to live. 
—Spectator. 


PROFESSOR TYNDALL. 


The college paper at Dartmouth, The 
Anvil, speaks of Professor Tyndall, and 
the sources of his wonderful popularity 
as a lecturer, in the following terms : 

‘The elements of his unexampled 
success (in this country) were numer- 
ous. The attainments of the man him- 
self, and the mere fact that he was a 
foreigner, the intrinsic interest and beau- 
ty of his subject, and the magnificent 
scale of his experimental illustrations, 
together with the ingenious advertising 
of Professor Youmans, all conspired to 
make his lectures the fashion ; and they 
have done great good, in New York espe- 
cially, by making the wealth of the com- 
munity respect and dignify science. The 
ill-natured jealousy exhibited in certain 
quarters was, to say the least, extreme- 
ly foolish, and it is very fortunate that 
it did not succeed in checking the popu- 
lar enthusiasm, for nothing can be more 
certain than that the whole effect and in- 
fluence of Professor Tyndall’s lectures 
will be to make scientific work in the 
United States more easy and more hon- 
ored than even hithe:to. As a scientific 
investigator and discoverer Professor 
Tyndall stands high, though hardly in 
the very first rank. His mathematical 
ability and attainments are not quite 
sufficient to give him place with Sir Wil- 
liam Thompson, Stokes, Helmholtz, We- 
ber, and others who might be named. 
But his discoveries in diamagnetism, 
(which secured his election to the Roy- 
al Society,) and his investigation upon 
the conduction and radiation of heat, 
and upon so-called actinic clouds, will 
always be classical. As a communicator 
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of scientific truth he is unsurpassed. To 
a thorough understanding of his subject 
and a warm enthusiasm in it, he adds a 
vivid imagination and a rare power of 
putting into words the pictures of his 
mind. Then he possesses the art of so 
speaking that no one notices voice or 
manner, but only the idea ; and this is 
perfect elocution, ifnot exactly after the 
American model. Personally, he is a 
fluent and agreeable talker upon a wide 
range of subjects in science, nature and 
art ; with just an amusing dash of Eng- 
lish conceit and ignorance of the un-En- 
glish world, but greatly interested in our 
country, its history and progress. Per- 
fectly sincere, warm-hearted and gener- 
ous, with none of that petty spite toward 
rivals which so disgraces some of the 
scientific celebrities of the day, he is re- 
spected and loved by all who know 
him.” 


JUDGES AND THE PEOPLE. 


The Supreme Court of Illinois, in 
consequence of a recent decision deny- 
ing the constitutionality of the railroad 
law in that State, regulating fares, ete., 
has been loudly clamored against by the 
farming population. Notwithstanding 
this, a very large representation of the 
bar in the district of Judge C. B. Law- 
rence, whose term of office is about ex- 
piring, have solicited his candidacy for 
re-election. In his letter of acceptance 
Judge Lawrence discusses with marked 
fairness and dignity the impropriety of 
electing a judge solely with reference to 
the decision of a particular question in 
a particular way, which course of action 
is being urged by those in opposition to 
the railroads. The letter closes thus : 

“I offer myself to the people as a 
candidate, but I can offer no pledges 
save the record of my past service, and 
the silent testimony of such character 
as I may have established during the 
many years I have lived in Illinois. If 
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I take my seat again upon the bench, I 
must do so as the representative of nei- 
ther class, nor party, nor opinion, and 
with the hope, on my part, that in the 
performance of my judicial duties I may 
be as undisturbed by public clamor, or 
external influences of any sort, in the 
future, as I trust I ‘have been in the 
past. If the people choose to re-elect 
me, I shall be grateful for the renewed 
expression of their confidence. If they 
do not, I trust they will select some one 
who will render them better service.” 


FARMERS RAILROAD CONVENTION. 


The Illinois Farmers’ Convention late- 
ly held at Springfield, resolved : 

First—That ail chartered monopolies 
not regulated and controlled by law have 
proved in this respect detrimental to 
public prosperity, corrupting in their 
management, and dangerous to republi- 
can institutions. 

Second—The railways of the world, 
except those countries where they have 
been held under strict regulation and su- 
pervision of government, have proved 
themselves as full ofarbitrary extortion, 
and opposed to free institutions and free 
commerce between the States, as the 
feudal barons of the middle ages. 

Third—That we hold, declare and re- 
solve that this despotism which defies 
our laws, plunders our shippers, impo- 
verishes our people, and corrupts our 
government, shall be subdued and made 
to subserve public interests at whatever 
cost. 

Resolved—That we believe the State 
did not and could not confer any of its 
sovereign power upon any corporation, 
and that now is the most favorable time 
to settle the question, so that it may 
never be hereafter misunderstood, that 
a State cannot create a corporation that 
it cannot thereafter control. 

Resolved—That we regard it as the un- 
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doubted power and imperative duty of 
the Legislature to pass laws fixing rea- 
sonable rates for freight and passage 
without classification of roads ; and that 
we urge upon our Genera] Assembly the 
passage of such laws. 

Resolved—That the existing statute 
providing for a classification of rail- 
roads, with a view to adjusting a tariff 
of charges according to the gross amount 
of earnings, is a delusion and snare, and 
is so framed that the railroads are able 
to classify themselves, and that it ought 
to be carefully modified or repealed. 

Resolved—That inasmuch as the Su- 
preme Court has clearly pointed out the 
way to reach unjust discriminations 
made by railroads of this State, we can 
see no reason for delay on the part of the 
Legislature in enacting necessary laws 
on the subject, and we urge immediate 
action thereon. 

Resolved—That we urge the passage 
of a bill enforcing the principle that 
railroads are public highways, and re- 
quiring railroads to make actual con- 
nections with all roads whose tracks 
reach and cross their own, and to re- 
ceive and transmit all cars and trains of- 
fered over their roads at reasonable max- 
imum rates, whether offered at such 
crossings or at stations along their roads, 
and empowering the making of connec- 
tions by municipal corporations for that 
purpose and for public use. 

Among other delegates was Gov. Pal- 
mer, who is an advocate of the theory 
that railroads are public highways. 


FEMALE LAWYERS. 


Myra Bradwell, editor of the Chicago 
Legal News, applied for a lawyer’s li- 
cense in the State of Illinois. Although 
her application was regular, and her le- 
gal acquirements sufficient, she was re- 
fused admission to the bar on account of 
her sex. Claiming the mght under the 
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14th Amendment, an appeal was taken 

to the United States Supreme Court. It 
was there decided April 15th, 1873, that 

the right to practice law was not a priv- 
ilege within the amendment. Subse- 
quently, however, to the initiation of the 

cause, the Illinois law having been 

changed, the lady was admitted to prac- 
tice. In Wyoming, Utah, the District 

of Columbia, Missouri, Ohio, a similar 

right exists. The following is the law 

passed by the Illinois Legislature at its 

last session : 


An act to secure to all persons freedom in 
the selection of an occupation, pro- 
fession or employment. 

Be it enacted by the People of the State 
of Illinois, represented in the General As- 
sembly—That no person shall be preclud- 
ed or debarred from any occupation, 
profession or employment (except mili- 
tary) on account of sex ; Provided, that 
this act shall not be construed to affect 
the eligibility of any person to an elect- 
ive office. 


THE GROWTH OF LONDON. 


In view of the rapid increase in size 
and population of many of our cities 
and towns, particularly in the West, we 
are too apt to suppose that this increase 
is confined to this country ; but such 
is by no means the case. Many of the 
cities on the continent—Berlin, Ham- 
burg, Vienna, Antwerp, etc., for exam- 
ple—are increasing rapidly in size ; but 
the city of London for several years past 
has presented o most remarkable in- 
stance of rapid growth. During the last 
ten years there were built one hundred 
and forty-nine thousand nine hundred and 
five houses. In order to furnish our 
readers with a more definite idea of this 
increase, we will state that this is a 
much larger number of houses than ei- 
ther New York or Philadelphia con- 
tains, more than twice the number in 
Liverpool, six times the number in Bris- 
tol or Dublin, and more houses than 
there are people in Dresden or Stock- 
holm.—Trade Journal, 
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ITEMS. 


Hon. Anthony Thornton has resigned 
his position as Judge of the Supreme 
Court of Illinois. ; 


The State Auditor of Arkansas has 
appointed Lucien J. Barnes Insurance 
Commissioner of that State, under the 
recent act of the Legislature establish- 
ing an insurance bureau. 


Edward Russell has been appointed 
to succeed W. C. Webb as Superintend- 
ent of the Kansas Insurance Depart- 
ment. 

‘The discovery of Life Assurance en- 
ables insurers, by the payment of certain 
small sums every year, in proportion to 
the benefit to be obtained, to make sure 
that so long as they keep up those pay- 
ments, if they should be suddenly cut 
off, there will be a certain fixed provision 
for those they leave behind. Thus, the 
prudent saving of asmall sum out of the 
year’s income, of a moderate amount, 
places many a man who labors hard in 
his calling, and who knows the fruit of 
it will cease with his life, beyond the 
reach of care and anxiety on account of 
those for whom he has to provide.” —Sir 
Roundell Palmer. 


A thinking man is the worst enemy 
the Prince of Darkness can have ; every 
time such a one announces himself, I 
doubt not there runs a shudder through 
the nether empire, and new emissaries 
are trained, with new tactics, to, if pos- 
sible, entrap him, and hoodwink, and 
handcuff him.— Carlyle. 


The Wisconsin Assembly has passed 
the bill increasing the salary of the 
judges of the Supreme Court of that 
State to $5,000.00. 
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CURRENT TOPICS. 


—We have received transcripts of de- 
cisions in the following cases : 

Raber vs. Jones.—Supreme Court, Ind. 

Luce vs. The Springfield F. and M. Ins. 
Co.—U. 8. C. C., W. Dist. Mich. 

Thompson vs. The St. Louis Mut. Life 
Ins. Co.—Supreme Court, Mo. 

Partridye vs. The Phoenix Life Ins. Co. 
—U. S. Supreme Court. 

Chisholm vs. The National Capital Life 
Ins. Co.—Supreme Court, Mo. 

Merchants’ Mut. Ins. o., of New Or- 
leans vs. Syman et al.—U. S. Supreme 
Court. 

Ripley, Adm’x, vs. The Railway Pas- 
sengers’ Assurance Co.—U. 8S. Supreme 
Court. 

The Mut. Life Ins. Co., of New York, 
vs. Terry.—U. S. Supreme Court. 

Hayward vs. The National Ins. Co., 
of Hannibal.—Supreme Court, Mo. 

Philadelphia Trust etc. Ins. Co. vs. The 
Fame Ins. Co.—Supreme Court, Pa. 

Franklin vs. The Globe Mut. Life Ins. 
Co.—Supreme Court, Mo. 

In Mauer of Boliver Owen et al.—U. 
S.C. C., E. Dist. Mo. 

Holabird vs. The Atantic Mut. Life 
Ins. Co.—Supreme Court, Mo. 

The Washington Mut. Fire Ins. Qo. vs. 
St. Mary’s Seminary.—Supreme Court, 
Mo. 

Jefferson Mut. Fire Ins. Co. vs. St. 
Mary's Seminary.—Supreme Court, Mo. 


—We are under obligations to Wm. 
H. Horner, Esq., of St. Louis, attorney 
for the appellee, for a brief in the case 
of The Washington Fire Ins. Oo. vs. St. 
Mary's Sentinary. 


—Speaking of the London Fire Bri- 
gade, an organization remarkable for its 
skilled officers, its well-trained men, and 
especially for thoroughly accomplishing 
its work with less material than any oth- 
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er similar organization, the Saturday Re- 
view says: ‘It isa comfort to reflect 
that the Metropolitan Fire Brigade is 
one of the institutions of the country 
which nobody abuses at home, and eve- 
ry competent observer from abroad must 
admire. It owes its origin, as we have 
shown, to a voluntary association of in- 
surance Offices, and it is one of the most 
remarkable monuments of the capacity 
for organization of Englishmen not em- 
ployed or impeded by Government.” 


—At its recent session, Congress ap- 
propriated $3,500.00 for the purpose of 
paying the expenses of printing and pub- 
lishing the Report on Life Insurance 
Statistics, to be compiled by Hon. Wil- 
liam Barnes—a work assigned to him by 
the International Statistical Congress, 
at its recent session at St. Peters- 
burg. 


—The Mass. Humane Society has 
awarded their silver medal to Mary Ann 
Keyes for having by her presence of 
mind saved several girls at the Hanover 
Street fire. 


—The Missouri law, like that of many 
States, requires from the insurance com- 
panies a deposit of $100,000.00 with the 
State Treasurer. The German Mutual 
Life, of St. Louis, is, under a recent de- 
cision of the courts, held to be exempt 
from the operation of the law, on the 
ground that its charter, which establish- 
es a different form of guaranty, ante- 
dates the, law. 


—The Supreme Court of Massachu- 
setts has fixed upon July 15th, 1873, as 
the last day for receiving proofs of claims 
against the bankrupt Boston fire insur- 
ance companies. 


—Hon. M. H. Pettet, late Lieutenant 
Governor of Wisconsin, adjourned the 
Senate of that State recently on a Fri- 
day, and on the Sunday evening follow- 
ing died at his residence of congestive 
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chill. He sustained a high reputation 
for capacity both in public and in pri- 
vate affairs. Seven years since he ob- 
tained a policy in the Home Life Insu- 
rance Company, of New York, for $15,- 
000.00, being the full amount granted by 
that company upon a single life. 


—The National Life Insurance Com- 
pany, of Chicago, has received certifi- 
cate of authority to do business in the 
State of Ohio, after having been sub- 
jected to a thorough and exhaustive ex- 
amination by the Superintendent, Hon. 
Wm. F. Church. ; 


—Sam. H. White, Esq., having been 
chosen Vice-president and Treasurer of 
the Charter Oak Life Ins. Co., Halsey 
Stevens, Esq., succeeds him as secretary. 


—A committee of the Amer. Railway 
Master Mechanics’ Association have re- 
cently reported in reference to the sub- 
ject of boiler incrustations, that the so- 
lution of the difficulty is still undisco- 
vered. 


—W. J. Cunningham, Esq., succeeds 
J. Merritt, Esq., as manager of the St. 
Louis department of the National Life, 
of Chicago—a worthy successor to a 
very competent agent. 


—A correspondent of the NV. Y. He- 
rald suggests, as an appreciation of the 
conduct of the Rev. Mr. Ancient at the 
wreck of the Atlantic, the erection of a 
church for him near the scene of the 
wreck, the tower of which to be a light- 
house. It is further suggested that the 
above be supplemented with a paid-up 
endowment policy in a life insurance 
company. 

—A certain distinguished actuary, who 
was formerly connected with a St. Louis 
Life Company, being asked whether 
there was any one there competent to 
conduct the company, replied ‘‘Oh yes! 
There is B.— and H.— and the porter— 
he has been there three or four years.” 
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—A bill has passed both houses of 
the Legislature increasing the salaries 
of Chief Justice and each of the Asso- 
ciate Justices of the Supreme Court of 
Michigan, from $2,500.00 to $4,000.00 
annually, 


—Mrs. C. H. Nash, of Columbia, Me., 
having been admitted to the bar, has en- 
tered into partnership with her hus- 
band, under the firm-name of Nash & 
Nash, attorneys and counsellors at law. 


—A Connecticut youth, who read in 
a Hartford paper of the large clerical 
force employed by one of the insurance 
companies, called at the office the other 
day with a young lady, and politely 
asked to have one of the clergymen 
marry them. 


—A lawyer advertised for a clerk 
“ who could bear confinement,” and re- 
ceived an answer from one who had been 
seven years in jail. 


—A Wisconsin judge wanted a di- 
vorce, and so filled one out and signed 
it. That is almost as cheap as they can 
be procured in Chicago. 


—An able judge once said, ‘* Nobody 
knows how much energy it requires, in 
a judge, to hold his tongue.” 


—Thirty-three men and forty women, 
over ninety years of age, died in New 
Hampshire during the year 1872. 


—An active and reliable person want- 
ed in every city and town throughout 
the United States to canvass and receive 
subscriptions for the Insurance Law 
JournaL. The inducements we offer 
will amply reward any one for the time 
employed. Parties desiring to act as. 
agents are requested to sénd us their 
names, with reference as to fitness and 
responsibility, on receipt of which the 
necessary documents will be forwarded... 
Address Insurance Law Journal, 176 
Broadway, N. Y. P. 0. Bou 3688. 





